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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1987 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1980 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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COURT DECISION 


UNITED STATES v. ANDREW W. LEONBERG, d/b/a LEON- 
BERG DarrY. W.D. Pa. November 13, 1970. Enforce- 
ment proceeding. The Court held that the mate- 
rial issue of fact in this proceeding is not whether 
defendant is a “handler” or “producer-handler” 
under the milk marketing order involved, but 
whether the Market Administrator has made a de- 
termination that the defendant is subject to the 
marketing order. The Court found that the affidavit 
of the Market Administrator establishes that this 
determination has been made and that the defend- 
ant is therefore required to file reports and make 
payments as prescribed by such milk marketing 
RU gd icde Sacassctnitecanectnte a aveateal : 1231 


(No. 13,502) 


In re OAK TREE FARM Darry, INC. AMA Docket No. M 2-36. 
Decided November 24, 1970. 


Denial of application to dismiss 


The application to dismiss is denied at this time in the hope that after the 
filing of an answer by respondent the hearing examiner may be able to 
clarify petitioner’s grievances and to frame the issues for hearing. 


Mac D. Levin, Hackensack, N. J., for petitioner. 
Dennis Becker for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF APPLICATION TO DISMISS 


Petitioner filed an amended petition as authorized by section 
900.52 (c) of the applicable rules of practice. Respondent has 


1229 
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filed an application to dismiss the amended petition for much the 
same reasons given in the application to dismiss the petition 
originally filed, namely that the amended petition is vague, un- 
informative and confusing. Hence says respondent the amended 
petition should also be dismissed. Petitioner filed a reply to the 
application to dismiss. 


We agree generally with respondent that the amended petition 
lacks clarity and particularity. Petitioner’s reply to the applica- 
tion to dismiss removes some of the vagueness of the amended 
petition. But we do not see much hope in getting in a second 
amended petition the kind of specificity sought by respondent. 
We think it best then to deny the application to dismiss at this 
time in the hope that after the filing of an answer by respondent 
the hearing examiner may be able to clarify petitioner’s griev- 
ances and to frame the issues for hearing. The application to 
dismiss is denied but this of course does not preclude respondent 
from again raising issues involving dismissal for failure to state 
a cause of action, etc. 


(No. 13,503) 


In re FITCHETT BROTHERS, INC. AMA Docket No. M 2-37. De- 
cided November 25, 1970. 


Granting of application to dismiss—Insufficiency of amended petition 


Where the amended petition fails to state clearly the facts upon which it is 
based and where, in addition, the amended petition is not verified by 
a responsible officer of petitioner, the amended petition is dismissed. 


Mac D. Levin, Hackensack, N. J., for petitioner. 
Dennis Becker for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


GRANTING OF APPLICATION TO DISMISS 


On August 31, 1970, an order was entered (29 A.D. 873) grant- 
ing an application to dismiss the petition filed herein under sec- 
tion 8c(15) (A) of the Agricultural Adjustment Act (1933) as 
reenacted and amended by the Agricultural Marketing Agreement 
Act of 1937 and subsequent amendments (7 U.S.C. 601 et seq.). 
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The dismissal was ordered for failure of the petition to meet 
the requirements of the applicable rules of practice (7 CFR 
900.52(c)) to the effect that a petition must state clearly the 
facts upon which the petition is based and the reasons why peti- 
tioner contends that the administrative action or order provisions 
are not in accordance with law. 


Petitioner then filed an amended petition. Respondent again 
filed an application to dismiss the amended petition claiming that 
the amended petition also failed to comply with section 900.52 (c) 
for the reasons given in its application to dismiss the original 
petition. In addition respondent points out that the amended 
petition is not verified by a responsible officer of the petitioning 
corporation as prescribed by section 900.52(c) of the rules of 
practice but is signed by a representative of the petitioner who is 
described as “Auditor for Fitchett Bros. Inc.” 


We agree with respondent that the amended petition is vague 
and confusing. Petitioner’s reply to the application to dismiss 
sheds a little light upon petitioner’s grievances but as respondent 
points out the amended petition does not comply with section 
900.52(c) of the rules because it is not verified by a responsible 
officer of petitioner. Accordingly the amended petition is dis- 
missed. 


COURT DECISION 


UNITED STATES v. ANDREW W. LEONBERG, d/b/a LEONBERG DAIRY. 
W.D. Pa. November 1970. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 
OPINION AND ORDER 
MARSH, Chief Judge. 


The plaintiff filed a complaint under the provisions of § 8a(6), 
7 U.S.C. § 608a(6), of the Agricultural Marketing Agreement 
Act of 1937, as amended, 7 U.S.C. §§ 601 et seg. The action is 
brought to enforce the provisions of the Act and of Order No. 36, 
as amended, 7 CFR § 1036, hereinafter referred to as the Order, 
issued pursuant to the provisions of the Act regulating the 
handling of milk in the Eastern Ohio-Western Pennsylvania 
marketing area, and to prevent and restrain the defendant, his 
agents, employees, etc., from handling milk in violation of the 
Act and the provisions of the Order. 
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The Market Administrator pursuant to the provisions of the 
Order determined that the defendant is a “handler” as defined in 
§ 1036.13 of the Order, and as such is subject to the provisions 
of the Act and of the Order. He alleges that the defendant has 
handled milk in violation of the Order for the period beginning 
August, 1968, and continuing to the present. He prays for a 
mandatory injunction requiring the defendant to comply with 
the Act and the provisions of the Order. 


The defendant, Andrew W. Leonberg, doing business as Leon- 
berg Dairy, filed an answer denying most of the allegations in 
the complaint and particularly denying that he was a handler, 
but asserting that he is a producer-handler and as such is not 
required by the Act and Order to file the reports and make the 
payments demanded by the plaintiff. 


After the parties had complied with the Order of Court fixing 
pretrial procedure, the plaintiff moved for summary judgment 
attaching an affidavit by the Market Administrator averring that 
he had duly determined that the defendant is a handler as that 
term is defined in § 1036.138(a) of the Order, and that the de- 
fendant has failed to file reports and make payments under the 
terms thereof. 


Subsequently, the defendant presented a brief in opposition to 
the motion for summary judgment attaching thereto an affidavit 
of the defendant averring that he is a producer-handler as de- 
fined by § 1036.14 of the Order, supra, and that he is not a handler 
as defined in § 1036.18(a) of the Order, and therefore he is not 
required to report as a handler nor make payments as a handler. 
He attached four other affidavits in corroboration of his position. 


The defendant contends that the pleadings and affidavits of the 
parties supporting and opposing the motion for summary judg- 
ment have raised a genuine issue of material fact, Rule 56(e), 
Fed. R. Civ. P., which precludes a resort to summary procedure. 
The material issue of fact is said to be whether the defendant is a 
“handler” or “producer-handler” under the Order. Defendant 
argues that the case should proceed to trial on this issue. 


It is clear that the disputed issue of defendant’s classification 
is not properly before the court at this time. In an action to 
enforce an obligation imposed under a Milk Marketing Order, 
this court is without jurisdiction over the merits of any defense 
asserted by a defendant. The Agricultural Marketing Agreement 
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Act of 1937, 7 U.S.C. § 608c(15) (A), (B), provides a complete 
and exclusive administrative remedy, including judicial review, 
to consider any defenses to a Milk Marketing Order. Until this 
court is called upon under § 8c(15) (B) of the Act, supra, to re- 
view an adverse decision of the Secretary, defendant’s obligations 
under the Order cannot be passed upon. United States v. Ruzicka, 
329 U.S. 287 (1946) ; United States v. Mills, 185 F. Supp. 709 
(D.C. Md. 1960) ; United States v. Ideal Farms, 162 F. Supp. 28 
(D.C. N.J. 1958), aff'd per curiam, 262 F. 2d 334 (3d Cir. 1958) ; 
United States v. Hogansburg Milk Co., 57 F. Supp. 297 (N.D. 
N.Y. 1944). 


Since the issue defendant presents is not properly before the 
court, it is not a material issue of fact in this case. The only ma- 
terial issue of fact to be decided in an enforcement proceeding 
under § 8a(6) of the Act, supra, is whether the Market Adminis- 
trator has determined that the defendant is subject to the Order. 
United States v. Farm Dairy Cooperative, Inc., 298 F. Supp. 769, 
771 (N.D. W.Va. 1969); United States v. Yadkin Valley Dairy 
Cooperative, Inc., 209 F. Supp. 634, 685 (M.D. N.C. 1962), aff’d 
per curiam, 315 F. 2d 867 (4th Cir. 1963). The affidavit of the 
Market Administrator establishes that this determination has 
been made. 


An appropriate order commanding the defendant to file all 
reports and to make all payments prescribed by Milk Marketing 
Order No. 36 will be entered. This court will retain jurisdiction 
over this action for the entering of such further orders and 
judgments as may be necessary to give full relief to the plaintiff 
and protect the defendant from irreparable damage. 


ORDER OF COURT 


AND NOW, to-wit, this 13th day of November, 1970, after 
hearing on the motion of the plaintiff for summary judgment, and 
after due consideration of the briefs and oral arguments of coun- 
sel, IT IS ORDERED, ADJUDGED AND DECREED that a 
mandatory injunction is hereby issued against the defendant, his 
agents, employees, successors, assigns, and all persons in active 
concert or participation with him to comply fully with the Agri- 
cultural Marketing Agreement Act, 7 U.S.C. §§ 601, et seq., and 
all provisions of the Milk Marketing Order No. 36, 7 CFR § 1036, 
and particularly: 
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(1) To submit to the Market Administrator of Order No. 
36 all reports required pursuant to the terms of Order No. 
86 beginning with those due in August, 1968, to the present, 
and all future reports as they become due from this date 
forward; 


(2) To make available for inspection by the Market Admin- 
istrator all accounts and records which are required to be 
made available under the terms of the Order; and 


(3) To pay forthwith all obligations which may be due 
and to pay all future obligations when due, pursuant to 
the terms of the Order. 


IT IS FURTHER ORDERED that this court retain jurisdiction 
of this matter for the purpose of entering such further orders 
and judgments as may be necessary to give full relief to the 
parties. 
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(No. 13,504) 


In re CHARLES HAZZARD. LAWA Docket No. 8. Decided Novem- 
ber 20, 1970. 


Laboratory animal dealer—Identification tags—Records—Inspection— 
Suspension of license—Consent 


Respondent’s failures to supply identification tags and to execute and main- 
tain required records, and his refusal to permit inspection of premises 
are violations for which respondent’s license under the act is suspended 
until such time as he demonstrates that his business is in full com- 
pliance with the act and the regulations issued thereunder. 


Dona Kahn for complainant Agricultural Research Service. 
Needleman, Needleman, Segal, Tabb & Eisman, Philadelphia, Pa., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act 
(7 U.S.C. 2131 et seq.), hereinafter referred to as the Act, insti- 
tuted by a complaint filed on July 2, 1970, by the Administrator, 
Agricultural Research Service, United States Department of Agri- 
culture, charging various violations of the Act and the regulations 
thereunder (9 CFR 1.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for no other purposes, consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations contained in the Complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


1235 
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FINDINGS OF FACT 


1. Charles Hazzard, hereinafter referred to as the respondent, 
is an individual doing business as North Creek Breeding Colony, 
R. D. #2, Honey Brook, Pennsylvania 19344. 


2. The respondent is, and at all times material herein was, a 
dealer within the meaning of and subject to the provisions of the 
Act and the regulations, licensed as such by the Secretary of 
Agriculture and classified as a class “A” dealer, engaged in selling 
and transporting for compensation and profit, dogs in commerce 
for research purposes. 


3. At the time of licensing under the Act, the respondent was 
apprised of the provisions of the Act and the regulations and 
standards and agreed to comply with the provisions thereof. 


4, On or about March 4, 1968, and March 24, 1968, the respon- 
dent sold 17 and 30 dogs respectively, in commerce to Marlin U. 
Zartman, R. D. #2, Douglassville, Pennsylvania, a dealer licensed 
under the Act, and in connection therewith, failed to identify 
any of the dogs by affixing an official tag or a distinctive and legi- 
ble tattoo to each dog as required by the Act and the regulations. 
With respect to such sales to Zartman, respondent failed to make 
and retain records on the forms supplied by the Secretary of 
Agriculture. 


5. On or about April 2, 1969, the respondent sold 15 dogs in 
commerce to Ronald H. Barlow, 1031 Cumberland Avenue, Syra- 
cuse, New York, a dealer licensed under the Act, and in connection 
therewith, failed to identify any of the dogs by affixing an official 
tag or a distinctive and legible tattoo to each animal, as required 
by the Act and the regulations. With respect to such sales to 
Barlow, respondent failed to make and retain records on the forms 
supplied by the Secretary of Agriculture. 


6. On or about October 24, 1969, the respondent refused to allow 
James H. Duke, D.V.M., an employee of the United States Depart- 
ment of Agriculture and the Assistant Veterinarian in Charge of 
the Harrisburg, Pennsylvania, Station of the Animal Health 
Division of the Agricultural Research Service of the United 
States Department of Agriculture, and Peter S. Krueger, an 
employee of and an inspector for the United States Department 
of Agriculture, duly constituted and appointed representatives 
of the Secretary of Agriculture, to enter and inspect the facility 
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owned and operated by the respondent, known as North Creek 
Breeding Colony. 


CONCLUSIONS 


By reason of the facts set forth herein, respondent has wilfully 
violated sections 10 and 11 of the Act (7 U.S.C. 2140 and 2141) 
and sections 2.50(a), 2.75 and 2.126 of the regulations (9 CFR 
2.50(a), 2.75, and 2.126). 


Inasmuch as the complainant has recommended the issuance 
of the order consented to by respondent, the order will be issued. 


ORDER 


The respondent shall, in connection with his business as a li- 
censee under the Laboratory Animal Welfare Act (7 U.S.C. 2131, 
et seq.), cease and desist from: 


(1) Purchasing or otherwise acquiring any dog or cat without 
immediately identifying such animal in accordance with section 
2.50 of the regulations promulgated under the Act. 


(2) Failing to properly execute when selling or otherwise dis- 
posing of dogs and cats and to properly maintain the records re- 
quired on the forms provided by and in the manner prescribed by 
the Secretary of Agriculture. 


(3) Refusing and preventing the entry upon his premises of 
duly qualified and constituted representatives of the Secretary 
of Agriculture for the purpose of inspection of his facilities, 
records and his entire operation as a licensee under the Act. 


The respondent’s license under the Act is suspended until such 
time as he demonstrates to the Secretary of Agriculture that his 
business is in full compliance with the requirements of the Act 
and the regulations and standards promulgated thereunder. 
When the respondent demonstrates that his business is in full 
compliance with the requirements of the Act and the regulations 
and standards promulgated thereunder, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall be effective on the day upon which service is 
made on the respondent. 
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(No. 13,505) 


In re ENID LIVESTOCK MARKET, INC. P&S Docket No. 4826. De- 
cided November 6, 1970. 


Deficit in shippers proceeds account—Sale of consigned livestock 
to officers—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers 
proceeds promptly, using such proceeds for unauthorized purposes, en- 
gaging in business under the act while current liabilities exceed current 
assets, permitting its officers to buy livestock consigned to respondent 
for sale on a commission basis, and issuing untrue or incomplete ac- 
counts of sale. 


Blaine Fielding for complainant. 
Bradley G. McDonald, Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on May 20, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on July 22, 1970, in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order, with findings of fact and conclusions, for the 
purpose of this proceeding only, based upon the allegations con- 
tained in the complaint. 


Respondent has submitted a current reconciliation of its cus- 
todial account for shippers’ proceeds showing such account to be 
currently in balance, and a statement showing that its current 
liabilities do not exceed its current assets. Complainant has veri- 
fied such reconciliation and statement and has recommended that 
the cease and desist order consented to by respondent be issued, 
and that respondent not be suspended as a registrant under the 
Act. 


FINDINGS OF FACT 


1. (a) Enid Livestock Market, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness at Enid, Oklahoma 73701. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Enid Livestock Market, Inc., stockyard, Enid, Oklahoma, 
a posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of buying and selling live- 
stock in commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


2. Respondent, during the period from November 28, 1969 
through December 31, 1969, used funds received as proceeds from 
the sale of livestock consigned to it for sale on a commission 











1240 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 1238 


basis for purposes of its own and purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
to owners and consignors of livestock, and failed to maintain and 
use properly its custodial account for shippers’ proceeds, thereby 
endangering the prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in that: 


(a) As of November 28, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $189,768.66, and had to offset such checks, cash 
in said bank account in the amount of $109,616.07, no deposits 
in transit, and no current proceeds receivable, resulting in a 
deficiency of $80,152.59 in funds available to pay shippers’ pro- 
ceeds. 


(b) As of December 31, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $156,459.77, and had to offset such checks, cash in 
said bank account in the amount of $63,964.23, deposits in transit 
in the amount of $3,728.79, and proceeds receivable in the amount 
of $19,828.67, resulting in a deficiency of $68,938.08 in funds 
available to pay shippers’ proceeds. 


Such deficiencies were due to respondent’s failure to deposit in 
its custodial account for shippers’ proceeds, within the time pre- 
scribed by the regulations, during the period August 11, 1969 to 
December 29, 1969, in nine separate transactions as set forth in 
paragraph II of the complaint, an amount equal to the proceeds 
receivable from sales of consigned livestock, and to respondent’s 
use of custodial funds to purchase livestock on a dealer basis for 
respondent’s own account. 


3. (a) Respondent’s current liabilities as of November 30, 
1969, exceeded its current assets. As of said date, respondent 
had current liabilities totaling $146,683.03, and current assets 
totaling only $94,592.39, resulting in an excess of current liabili- 
ties over current assets of $52,090.64. 


(b) Respondent’s current liabilities as of December 31, 
1969, exceeded its current assets. As of said date, respondent had 
current liabilities totaling $150,598.43, and current assets totaling 
only $100,804.15, resulting in an excess of current liabilities over 
current assets of $49,794.28. 


4. Respondent, during the period from November 30, 1969 
through December 31, 1969, engaged in business as a market 
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agency in commerce, notwithstanding the fact that during such 
period respondent’s current liabilities exceeded its current assets. 


5. Respondent, during the period September 1, 1969 to February 
2, 1970, in 36 separate transactions, as set forth in paragraph V 
of the complaint, permitted its officers, Pat Mason, president, and 
Elmer Halstead, vice-president, who with a third partner, Floyd 
Acord, were doing business as the Ham Ranch, to purchase for 
their own speculative accounts in the name of the Ham Ranch, 
livestock which had been consigned to respondent for sale on a 
commission basis. 


6. Respondent, in connection with its operations as a market 
agency, during the period September 1, 1969 to December 1, 1969, 
in five separate transactions, as set forth in paragraph VI of the 
complaint, issued accounts of sale to consignors of livestock which 
failed to show the names of the purchasers of consigned livestock, 
copies of which were retained as part of respondent’s books and 
records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a), and sections 201.40, 201.41 and 201.42 
of the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a) ). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and section 201.57(a) of the regula- 
tions (9 CFR 201.57 (a)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 218, and 221), and section 201.43(a) of the 
regulations (9 CFR 201.43(a)). 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operation as a market agency, shall cease and 
desist from: (1) failing to deposit in its custodial account for 
shippers’ proceeds within the time prescribed by section 201.42 (c) 
of the regulations (9 CFR 201.42(c)) an amount equal to the 
proceeds receivable from sales of consigned livestock; (2) fail- 
ing to otherwise maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); (3) using funds received as 
proceeds from the sale, in commerce, of livestock handled on a 
commission basis for purposes of its own and for purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers, and making such other use of shippers’ 
proceeds in its possession or control as will in any manner en- 
danger or impair the faithful and prompt accounting therefor, 
and payment of the portions thereof, due to the person or persons 
entitled thereto; (4) engaging in business as a registrant under 
the Act while its current liabilities exceed its current assets; (5) 
permitting officers of respondent to purchase livestock out of con- 
signments for their own speculative accounts; and (6) issuing 
accounts of sale which fail to show the true and correct names of 
the buyers of consigned livestock. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in its business under the Act, including among other 
things, true and correct copies of accounts of sale issued by re- 
spondent. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 13,506) 


In re PAUL B. MCCLAIN. P&S Docket No. 4085. Decided Novem- 
ber 5, 1970. 


Termination of suspension 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on January 8, 1969, suspending re- 
spondent as a registrant under the Act until such time as he 
complied fully with the bonding requirements under the Act and 
the regulations and demonstrated that he was no longer insolvent. 
Complainant has now recommended that a supplemental order be 
issued terminating the suspension of respondent as a registrant 
under the Act for the reason that respondent has complied fully 
with the bonding requirements under the Act and the regulations 
and has demonstrated that he is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of January 8, 1969, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 13,507) 


In re ROBERT C. McCorD, JR. P&S Docket No. 4361. Decided 
November 5, 1970. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required 
bond coverage. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on September 15, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent has wilfully 
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violated the bonding provisions of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.). 


On October 22, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that 
respondent not be suspended as a registrant under the Act, be- 
cause respondent has complied with the bonding requirements 
of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Robert C. McCord, Jr., hereinafter referred to as the 
respondent, is an individual whose address is Box 404, Conway, 
South Carolina 29526. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based upon his volume of business transacted as a dealer 
during 1969, respondent was required, under the Act and the 
regulations, to increase from $18,000 to $45,000, the amount of 
bond or bond equivalent maintained by him to secure performance 
of his dealer obligations. Respondent was notified by certified 
mail on or about April 29, 1970, of the required increase in his 
bond coverage. Notwithstanding such notice, respondent con- 
tinued to engage in the business of a dealer buying and selling 
livestock in commerce for his own account without furnishing the 
required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). Inasmuch as respondent 
has consented to the issuance of the cease and desist order set 
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forth below, and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 13,508) 


V. J. KOSKAN, d/b/a ANOKA BUTTE LUMBER Co. v. S1oUx CITY 
STOCKYARDS, and LONG AND HANSEN COMMISSION Co., INC. 
P&S Docket No. 4221. Decided November 9, 1970. 


Mixup of livestock—Shortweighing—Failure to establish 
— Dismissal 


Where complainant failed to prove that respondents either singly or jointly 
substituted or mixed up complainant’s shipment of hogs or participated 
in any way in any practice which served to deprive complainant of any 
proceeds of their sale to which complainant was entitled, the complaint 
is dismissed. 


Complainant and respondents pro se. 
John J. Casey, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In reparation 
complaint filed by the complainant on April 24, 1969, complainant 
seeks to recover $69.30, on the basis of $18.00 per hundredweight, 
for 4 hogs which, according to the complaint, weighed on February 
19, 1969, and before delivery to the respondents, 1,025 pounds, but 
only 640 pounds, a difference of 385 pounds, when sold, according 
to the records of the respondents, on February 20, 1969. 
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A copy of the complaint and a copy of the investigation report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 
202.40 of the Rules of Practice (9 CFR 202.40), were served 
upon respondents on August 21, 1969. A copy of the investigation 
report was served upon the complainant on August 21, 1969. 


Respondent, Sioux City Stockyards, filed an answer wherein 
it denied the allegations of the complaint, prayed its dismissal, 
and averred that all records of the respondent are clear and dis- 
close nothing suggesting any mix-up involving the livestock in 
question when handled by it. It averred further that weighing 
of livestock at Sioux City Stockyards is done on approved tested 
scales by qualified bonded weighmasters and that there was no 
evidence of any misweighing of the livestock in this instance. 
It requested an oral hearing in the event request for dismissal 
were not granted. 


Respondent, Long and Hansen Commission Co., Inc., filed an 
answer to the aforementioned complaint denying the stealing of 
any hogs and requesting a formal hearing. 


Copies of the answers requesting oral and formal hearings by 
the respective respondents were served on the complainant and 
each respondent was served with a copy of his co-respondent’s 
answer. 


Prior to the setting of a hearing time, the parties agreed to dis- 
position of the matter under the shortened procedure (9 CFR 
202.17 and 202.53) upon the written record. 


Accordingly complainant was served with notice of his right to 
file an opening statement of facts and respondents were served 
with notice of their right to file an answering statement and 
copies of their replies were filed of record and served upon the 
respective parties. 


No further papers were filed by the parties although complain- 
ant was served with notice of his right to file a reply statement 
and all parties were served with notice of their right to file pro- 
posed findings, conclusions and orders. 


FINDINGS OF FACT 


1. V. J. Koskan at all times material herein did business as 
Anoka Butte Lumber Co. at Butte, Nebraska (hereinafter known 
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as Anoka) and operated a lumber company and used acreage for 
fattening feeder hogs which he purchased and sold. 


2. Respondent, Long and Hansen Commission Co., Inc., (here- 
inafter known as L. & H.) was, at all times material herein, regis- 
tered with the Secretary to sell and buy livestock on a commission 
basis and had been so registered since April 1, 1956, and doing 
business at 216 Livestock Exchange Building, Sioux City, Iowa. 


3. Respondent, Sioux City Stockyards, was at all times material 
herein a division of United Stockyards Corporation doing busi- 
ness in Sioux City, Iowa. 


4. James Kafka, at all times material herein, resided in Butte, 
Nebraska, and was and had been for over 30 years engaged in the 
business of trucking livestock. 


5. On the morning of February 19, 1969, James Kafka drove his 
truck to Anoka to pick up hogs for delivery to Sioux City Stock- 
yards in Sioux City, Iowa. In this connection 16 mixed hogs were 
personally counted and loaded by Kafka on his truck. These hogs 
were consigned to L. & H. to be sold on a commission basis for the 
account of Anoka. 


6. Kafka made several stops after Anoka to load cattle but at no 
time were additional hogs loaded or any hogs exchanged. 


7. Kafka arrived at Sioux City Stockyards at 5 P.M. February 
19, 1969, and at 5:20 P.M. the same 16 mixed hogs were unloaded, 
counted and receipted for by a Sioux City Stockyard representa- 
tive. Kafka signed the Stockyard in-ticket. The hogs were yarded 
in Block 8, Pen 13914, save one which was slow and yarded in 
Close 10-73. 


8. On the morning of February 20, 1969, L. & H. assumed con- 
trol of the 16 mixed hogs in question. This was accomplished 
through their employee, James Otis Crosgrove, who had been 
employed by L. & H. as a hog salesman for the last 4 years. 


9. Crosgrove drove these 16 mixed hogs to Block 8, Pen 17314, 
save the slow one which was placed in Pen 16514, and from these 
pens they were sold by Crosgrove in 5 drafts after he had sorted 
them and put them in such combinations as to elicit the maximum 
favorable price. 


10. Total weight of the 16 mixed hogs sold was 2,920 pounds 
with gross proceeds from sale of $449.37. L. & H. issued net 
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proceeds Check No. 12607 dated February 20, 1969, and made 
payable to Anoka in the amount of $413.03 which was endorsed 
and cashed by the complainant. 


11. The 16 mixed hogs were weighed as sold on February 20, 
1969, in 5 separate drafts on Sioux City Stockyard’s scale No. 10 
with numbered scale tickets as follows: 56800, 56814, 56816, 
56817, and 56818. The scale tickets were used in chronological 
sequence. Scale ticket 56816 shows scale 10 was balanced at 
11:25 A.M. Scale ticket 56818 reflects the weight of the 4 hogs 
challenged by complainant. 


12. Scale No. 10 was tested on February 7, 1969, and proved to 
be within tolerance required by the Packers and Stockyards 
Administration. No adjustment has been required on Scale No. 
10 since February 1966. 


18. The records of the respondents with respect to the shipment 
and sale in question were clear and complete. 


14. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Upon the record there is insufficient evidence to establish that 
respondents either singly or jointly substituted or mixed up the 
complainant’s shipment of hogs in question or participated in any 
way in any practice which served to deprive the complainant of 
any of the proceeds of their sale to which he was entitled. 


The burden of proof is upon the complainant to establish by a 
preponderance of the evidence that the allegations of his com- 
plaint are true. Robert W. Brass v. Lee Livestock, 29 A.D. 303 
(1970) ; William W. McAdams v. J. C. Christensen, 29 A.D. 461 
(1970) ; Wheeless v. Ludwig, 23 A.D. 1232 (1964). Since he has 
failed to sustain that burden it is concluded that the complaint 
should be dismissed for failure of proof. 


ORDER 


The complaint is dismissed. Copies of this Order shall be served 
upon the parties. 
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(No. 13,509) 


In re HAAS-DAVIS PACKING COMPANY, INC. P&S Docket No. 4231. 
Decided November 27, 1970. 


Packer—Failure to pay—Finding of unfair practice—Corporate officers— 
Cease and desist—Sanctions not applicable to assigns or successors 


Respondent’s failures to pay when due for livestock purchased and the is- 
suance of insufficient funds checks in payment of such livestock are held 
to be unfair practices within the meaning of the Packers and Stock- 
yards Act. Respondent and its officers, etc., are ordered to cease and 
desist from failing to pay, when due, the full purchase price of livestock 
purchased in commerce and issuing insufficient funds checks in payment 
thereof. The sanctions ordered herein do not apply to assigns or suc- 
cessors and it is not the intent of the order to reach any bona fide 
transfer to a new legal entity. 


Robert H. Graddy and James S. Krzyminski for complainant. 
Armbrecht, Jackson & DeMouy, Mobile, Ala., for respondent. 
Dorothea Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
complaint charges respondent, a packer under the act, with failing 
to pay when due, the full purchase price of livestock purchased in 
commerce and with issuing checks or drafts in purported payment 
for livestock purchased in commerce for which it had insufficient 
funds on deposit in violation of the act and the regulations there- 
under. 


In its answer, respondent admitted the facts alleged but asserted 
certain matters by way of special defense and requested oral hear- 
ing. 


An oral hearing was held on February 18, 1970, in Mobile, Ala- 
bama, before Hearing Examiner Dorothea Baker, Office of Hear- 
ing Examiners, United States Department of Agriculture. Re- 
spondent was represented by E. B. Peebles and Geoffrey V. Parker 
of Armbrecht, Jackson and DeMouy, of Mobile, Alabama. Com- 
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plainant was represented by Robert H. Graddy and James Krzy- 
minski, Office of the General Counsel, United States Department 
of Agriculture. Following the hearing, the parties filed briefs. 


The hearing examiner issued a recommended decision in favor 
of complainant and proposed a cease and desist order. Respondent 
filed exceptions to the hearing examiner’s recommendations and 
objections to the proposed cease and desist order. Complainant 
filed a reply to those objections. 


In brief respondent admits, as charged in the complaint, that 
it did not pay for livestock purchased promptly and fully and 
that it issued checks in payment for livestock that were not hon- 
ored for lack of sufficient funds. 


FINDINGS OF FACT 


1. The respondent, Haas-Davis Packing Company, Inc., is a 
corporation with its principal place of business in Mobile, Ala- 
bama. Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter and was and is a packer subject to the provi- 
sions of the act. 


2. On eight occasions for livestock purchased in commerce 
between June 25, 1969 and July 9, 1969 (the details appear in the 
hearing examiner’s proposed findings of fact), respondent failed 
to pay, when due, the full purchase price. As of August 26, 1969, 
there remained $34,447.81 unpaid by respondent for the livestock. 


3. On 18 occasions for livestock purchases in commerce between 
June 16, 1969 and June 30, 1969 (the details appear in the hearing 
examiner’s proposed findings of fact), respondent issued checks 
or drafts which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which the checks or drafts were 
drawn. Respondent drew the checks in anticipation of getting the 
necessary funds to cover the checks. 


4. Section 201.43 (a) of the regulations (9 CFR § 201.43) re- 
quires the net proceeds of the sale to be paid to the consignor be- 
fore the close of the next business day following the day of sale. 
Section 201.43 (b) requires a packer to pay for livestock pur- 
chased by the close of the next business day of purchase unless 
there is an agreement for credit in advance of the sale in the 
records of the purchaser and in other papers relating to the trans- 
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action. There were no credit arrangements in the transactions 
described above. 


5. The purchase of livestock at auction stockyards is a cash 
business. The consignor is paid by the market agency selling his 
livestock and the market agency counts on prompt payment by 
the packer to it. Delinquency in payment by the packer may result 
in the market agency having to use its own money which it may 
need for other things, or to borrow money in order to pay its 
consignors. Large sums of money are involved and a market 
agency’s financial stability is impaired by delinquencies in pay- 
ments by packers. A market agency experiencing such delin- 
quencies is also put into a disadvantageous position compared to 
other market agencies. 


CONCLUSIONS 


It has long been held in proceedings under the act that a packer 
who fails to make payment fully and promptly for livestock pur- 
chased engages in or uses an “unfair” practice under section 202 
of the act.’ See, e.g., Jn re Fred Ainbinder, et al., 7 A.D. 288, 295 
(1948) ; In re Louise A. Cross and Mrs. Anna Cross, 8 A.D. 686, 
688 (1949); In re W. L. Harris, 8 A.D. 689, 642 (1949); In re 
Quaker Packing Company, Inc., 8 A.D. 1334, 13840 (1949) ; In re 
Central Livestock, Inc., 15 A.D. 97, 110 (1956) ; In re Kurtz G. 
Schmity and H. C. Silva, d/b/a Prime Meat Products, 27 A.D. 
435, 438-439 (1968). 


The same is true for the practice of issuing “insufficient funds” 
checks even though the checks may later be made good in whole 
or in part. In re Barry Packing Company, 9 A.D. 1205, 1206 
(1950) ; In re Rosenthal Packing Company, 19 A.D. 971 (1960) ; 
In re Goldring Packing Company, 21 A.D. 26 (1962) ; In re Award 
Packing Co., 27 A.D. 625 (1968). The unfairness of these prac- 
tices is shown by testimony of record summarized in Finding of 
Fact 5. 


Respondent claims that there was no violation of section 202 
(a) of the act because the acts involved were isolated in view of 
respondent’s long and honorable history and that, therefore, re- 
spondent did not engage in or use a “practice” or “device” in vio- 
lation of section 202 (a). Respondent reads the word “practice” 


1. See. 202. “It shall be unlawful . . . for any packer to: 


(a) Engage in or use any unfair, unjustly discriminatory or deceptive practice or device 
in commerce .. .” 
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as meaning that respondent must engage in a prohibited activity 
long enough or often enough to constitute a practice on the part 
of respondent. 


The admitted facts show that respondent failed to pay promptly 
and fully for livestock purchased at six stockyards on eight occa- 
sions and issued a total of 12 worthless checks to nine different 
market agencies. As of August 26, 1969, he still owed $34,447.81 
for livestock purchased in June and July. We think that this 
course of conduct constituted a “practice” on the part of respon- 
dent. 


But we do not believe that respondent’s interpretation of the 
word “practice” in section 202 (a) is correct. As we held in 
Reilly v. Steele-Simon & Co., 11 A.D. 584, 589 (1952) in reference 
to section 312 of the act carrying the word “practice” also, the 
term refers to business? conduct or methods in an industry, in 
this case, “trade practices” in the meat packing business, just as 
The Labor Management Relations Act lists activities prohibited 
as “unfair labor practices” (29 U.S.C. § 158) and authorizes 
charges that a person has “. . . engaged in or is engaging in any 
such unfair labor practice...” (29 U.S.C. § 160 (b)). 


Respondent cites McClure v. E. A. Blackshere Company, 23 F. 
Supp. 678 (D.C. Md. 1964) and Guenther v. Morehead, 272 F. 
Supp. 721 (D. Iowa 1967) in support of its view. These were 
reparation cases under section 309 of the act involving private 
parties. The United States was not a party to either proceeding, 
and each case involved a single act of violation. We do not con- 
sider these cases as controlling here. In Swift & Company v. 
United States, 317 F.2d 53 (7th Cir. 1963) the Court held a single 
sale of picnic hams by Swift to constitute a violation of section 
202 of the act. 


As the hearing examiner points out in her report, the law in 
general is not without precedent for a finding that a single, isolated 
transaction constitutes a “practice’’, citing State v. Blackwell, 135 
F.2d 433 (S. Carolina 1941) a single act of embalming was “prac- 
tice”, and Henderson v. Glosser, 46 F. Supp. 458 (D. Pa. 1942) 
where a single act in violation of the Emergency Price Control 
Act of 1942 was sufficient to support an injunction. 


We conclude that respondent violated section 202 (a) of the act 
and section 201.43 (b) of the regulations. 


2. See the list of trade practices considered unfair by the Packers and Stockyards Adminis- 
tration in 9 CFR §§ 201.53-201.70. 
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Respondent objects for several reasons to the cease and desist 
order proposed by the hearing examiner, such as the inclusion of 
respondent’s officers, directors, employees, etc., although respon- 
dent concedes that any order issued against respondent would 
apply to these people by operation of law. In view of the fact that 
a cease and desist order against respondent would also cover such 
people (7 U.S.C. 195) we see no harm done in including them in 
the cease and desist order. Other objections to the wording of the 
proposed order are without merit. 


Respondent also claims that a cease and desist order is contra- 
indicated because it is negotiating for the sale of its business and 
an outstanding cease and desist order would lower the sale value 
of its business. The order proposed does not by its terms apply 
to assigns or successors of the respondent corporation and it is 
not the intent of the order entered here to reach any bona-fide 
transfer to a new legal entity. 


We conclude then that repsondent has violated section 202 of the 
act and that the proposed order should issue. In fact, International 
Union, United Aerospace and Agricultural Independent Workers 
of America v. N.L.R.B., 427 F.2d (C.A. 6th 1970) holds that where 
the National Labor Relations Board has found a violation of its 
statute it must enter a remedial order, citing the statutory lan- 
gauge that where the Board finds a violation it “. . . shall issue 
... an order... to cease and desist from such unfair labor prac- 
tice .. .” Our statute has similar language in section 203 (b). 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: (1) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce, and (2) issuing checks or drafts 
in payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
on which they are drawn to pay such checks or drafts when pre- 
sented for payment. 


(No. 13,510) 


In re NEWTON MILLER. P&S Docket No. 4365. Decided Novem- 
ber 30, 1970. 
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Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor. 


J. Richard Studenny for complainant. 
Bert N. Garstin, Cumming, Ga., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on September 21, 1970, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201 et seq.). 


On October 20, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that 
respondent not be suspended as a registrant under the Act, inas- 
much as respondent has complied with the bonding requirements 
of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Newton Miller, hereinafter referred to as respondent, 
is an individual whose address is Rt. 2, Cumming, Georgia. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of a dealer buying and 
selling livestock in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which was maintained to secure perform- 
ance of his dealer obligations under the Act was terminated July 
7, 1970. Respondent was notified by certified mail on or about 
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June 16, 1970, of such termination date and was informed that if 
he continued his livestock operations after July 7, 1970, without 
adequate bond coverage as required under the Act and regula- 
tions, he would be in violation of section 312 of the Act and sec- 
tions 201.29 and 201.30 of the regulations promulgated thereun- 
der. Notwithstanding such notice, respondent has continued to 
engage in the business as a dealer buying and selling livestock in 
commerce for his own account without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 13,511) 


In re C. R. LuSK & Sons, INc. PACA Docket No. 2-1881. Decided 
November 4, 1970. 


Misbranding of grade and quality—Suspension of license—Consent 


Respondent consented to the issuance of an order suspending its license 
under the act for a period of 30 days for violations of the act in mis- 
branding the grade and quality of potatoes sold and shipped in inter- 
state commerce. 


Dennis Becker for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on October 2, 1970, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent misrepresented by mark, stencil, label, 
statement or deed the grade and quality of ten lots of potatoes 
shipped, sold, or offered to be sold in interstate commerce, by so 
doing when the sacks containing the potatoes were marked “U.S. 
No. 2,” when, in fact, the potatoes, at the time of shipment or sale 
by respondent in interstate commerce, failed to meet the require- 
ments for U.S. No. 2 grade as provided in the United States 
Standards for Potatoes (7 CFR 51.1540 et seq.), as revealed by 
official inspections made at shipping point. 
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A copy of the Complaint was served upon respondent, and on 
October 14, 1970, respondent filed an answer in which it admitted 
all the allegations contained in the complaint, waived oral hearing, 
waived the provisions of section 10 of the Act with respect to 
10 days’ notice before an order may take effect, waived the prepa- 
ration of a Hearing Examiner’s report and oral argument, and 
consented to the issuance of an order suspending respondent’s 
license for a period of 30 days. Complainant has consented to 
and recommended the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, C. R. Lusk & Sons, Incorporated, is a Colorado 
corporation, whose address is P. O. Box 247, Swink, Colorado 
81077. 


2. Pursuant to the licensing provisions of the Act, License No. 
662519 was issued to respondent on April 22, 1966. This license 
has been renewed annually, presently is in effect and next is sub- 
ject to renewal on or before April 22, 1971. 


8. During July 1970, respondent misrepresented by mark, sten- 
cil, label, statement or deed the grade and quality of ten lots of 
potatoes shipped, sold, or offered to be sold in interstate com- 
merce, in that the sacks containing the potatoes were marked “U.S. 
No. 2,” when, in fact, the potatoes, at the time of shipment or sale 
by respondent in interstate commerce, failed to meet the require- 
ments for U.S. No. 2 grade as provided in the United States 
Standards for potatoes (7 CFR 51.1540 et seq.), as revealed by 
official inspections made at shipping point. 


CONCLUSIONS 


The acts of respondent, as set forth in Finding of Fact 3, above, 
constitute willful, repeated and flagrant violations of Section 2 of 
the Act (7 U.S.C. 499(b)). 


Respondent has consented to the issuance of an order suspend- 
ing its license for a period of 30 days. Complainant has con- 
sented to and recommended the issuance of such an order. An 
order to that effect should be issued. 


ORDER 


Effective upon the seventh day hereafter, respondent’s license 
issued under the Act is suspended for a period of 30 days. 


Copies hereof shall be served upon the parties. 
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(No. 18,512) 


JACK MALL POTATO Co., INC. v. HARRY E. STARR. PACA Docket 
No. 2-1654. Decided November 4, 1970. 


Late delivery—Breach of contract not established 


Where respondent failed to establish a breach of contract by complainant 
for alleged late delivery, respondent is liable to complainant for the 
purchase price of the commodities received and accepted. 


Complainant pro se. 
Cohen, Spector, Goodman & Epstein, Philadelphia, Pa., for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,860 in connection 
with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer, denying liability to complainant for the amount claimed 
and alleging that complainant breached the contract involved here- 
in by late delivery. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, oral hearing was waived by the parties. 
Accordingly, the shortened method of procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given the opportun- 
ity to submit additional evidence in support of their respective 
positions by means of verified statements. Neither party filed 
such statement and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jack Mall Potato Co., Inc., is a corporation 
whose address is P. O. Box 626, Bay City, Michigan. 
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2. Respondent is an individual, Harry E. Starr, whose address 
is 3301 South Galloway Street, Philadelphia, Pennsylvania, At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On or about August 6, 1969, in the course of interstate com- 
merce, complainant sold to respondent one truckload consisting 
of 800 50-pound bags of U.S. No. 1, size A, Michigan White po- 
tatoes at $2.3214 per bag, or a total of $1,860 for the truckload, 
shipment from Munger, Michigan, on August 7, 1969, and delivery 
in Philadelphia, Pennsylvania. 


4. The sale between the parties was negotiated by a broker, 
C. H. Robinson Company, of Philadelphia, Pennsylvania, which 
issued a Brokers Standard Memorandum of Sale in connection 
with the transaction. 


5. On August 7, 1969, complainant shipped from Munger, 
Michigan, to respondent in Philadelphia, Pennsylvania, 800 50- 
pound bags of U.S. No. 1, size A, Michigan White potatoes in truck 
TD 70881 operated by Weaver Produce. 


6. On August 8, 1969, at 5:15 a.m., truck TD 70881 arrived at 
respondent’s place of business in Philadelphia, Pennsylvania, and 
respondent accepted the potatoes upon arrival. 


7. Respondent has not paid to complainant any part toward 
the purchase price of the potatoes. 


8. The formal complaint was filed on February 18, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent accepted the potatoes and thereby became liable for 
the purchase price, less any damages shown to have been caused 
by any breach of contract by complainant. The burden of proof 
is upon respondent to show by a preponderance of the evidence 
that complainant breached the contract. 


Respondent alleges that the contract between the parties pro- 
vided that the truckload be delivered to respondent at Philadel- 
phia, Pennsylvania, on or before midnight, August 7, 1969, and 
that complainant breached the contract by failing to deliver the 
potatoes by that time and date. It is respondent’s contention that 
on account of the late delivery, respondent sold the potatoes in- 
volved herein at prices substantially lower than could have been 
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obtained had the potatoes been delivered on time, resulting in a 
substantial loss to respondent. 


Respondent’s contentions cannot be upheld. The Brokers Memo- 
randum of Sale states only that shipment was to be on August 7, 
1969, and does not contain any other reference to time or date of 
delivery. Although respondent had the opportunity to submit 
additional evidence on the delivery date after its original pleading, 
respondent failed to do so. In the absence of any evidence other 
than respondent’s allegation in his answer that the delivery date 
was to be on or before midnight, August 7, 1969, we conclude that 
respondent has failed to sustain its burden of proving by a pre- 
ponderance of the evidence that complainant breached the contract 
of sale. 


In view of the foregoing, we conclude that respondent is liable 
to complainant for the full purchase price of the potatoes, or 
$1,860. Respondent’s failure to pay complainant this amount 
promptly is a violation of section 2 of the act, for which reparation 
should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,860, with interest thereon at the 
rate of 8 percent per annum from September 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,513) 


EVERGREEN FARMS v, P. TAVILLA Co., INC. PACA Docket No. 2- 
1451. Decided November 5, 1970. 


Dismissal of petition for reconsideration—New evidence 
not admissible 


As the order of May 25, 1970, is supported by the evidence and the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 
The facts related by respondent constitute new evidence and, therefore, 
cannot be considered. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued May 25, 1970, awarding reparation to com- 
plainant against respondent in the amount of $629 and dismissing 
respondent’s counterclaim. A copy of this order was served upon 
respondent and it filed a motion for an extension of time within 
which to file a petition for reconsideration. By order dated June 
3, 1970, respondent was granted an extension of time to and 
including June 12, 1970, for the filing of such petition and the 
order of May 25, 1970, was stayed pending the issuance of a 
further order herein. The petition for reconsideration was timely 
filed. A copy of the petition was served upon complainant and it 
filed an answer thereto in opposition. 


In the order of May 25, 1970, it was concluded that complainant 
sold respondent 629 crates of U.S. No. 1 Green cabbage at $4.30 
per crate, delivered Boston, Massachusetts; that the cabbage 
which respondent accepted was not U.S. No. 1 Green on arrival; 
but that respondent failed to sustain the burden of proving the 
damages claimed of $983.17, being the difference between the de- 
livered price and the gross proceeds realized on resale, plus in- 
cidental damages. Respondent in its petition for reconsideration, 
which is verified by Stephen Tavilla, respondent’s President, ob- 
jects to our conclusion with respect to damages. 


We stated in the order that the delivered price was no evidence 
of the value of the cabbage if it had been as warranted because 
the Federal Market News Service Reports issued at Boston be- 
tween December 18, 1968, the date of the contract, and December 
31, 1968, the date respondent claims it accepted the carload, 
showed a substantial price decline for cabbage in 134, bushel con- 
tainers, being $4.50 to $5, mostly $4.50, on December 18 and $3.25 
to $3.75, mostly $3.50, on December 31, 1968. The Reports con- 
tained no quotations for the container involved herein, variously 
described as “2-layer crate” and “wirebound crates stamped 50- 
Ib. Net.” In a footnote to the order, it was pointed out that the 
price quotations in the Reports could not be considered in deter- 
mining the market value of the cabbage herein if it had been as 
warranted in the absence of any evidence showing the two types 
of containers were the same or sold for the same price. In this 
connection, it was noted at the time of the issuance of the order 
that respondent’s account of sales showed 10 crates sold at $4.65 
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per crate and 30 crates at $4.35 per crate which prices were 
substantially higher than those quoted in the Report for Decem- 
ber 31. 


In the order of May 25, 1970, it was also held in effect that the 
account of sales alone was not sufficient evidence of the value of 
the cabbage accepted. The date or dates of the resale were not 
shown. There was no explanation as to the item “13 Railroad 
Average 3.25,” or the sales at $4.35 and $4.65 per crate. See 
Kenworthy v. South Western Potato Pre-Pac, 19 A.D. 487; Elg- 
gren & Sons Co. v. Wood Co., 11 A.D. 1032. 


Respondent submitted with its petition the sworn statement of 
Stephen Tavilla that the 134 bushel container and the one in- 
volved herein were selling for the same price, mostly $3.50 per 
crate, on December 31; that the cabbage was resold by respondent 
on December 31, 1968, and January 2 and 3, 1969; and that the 
resales at $4.35 and $4.65 per crate were on a delivered basis to 
points outside of Boston and, therefore, included freight charges. 
Respondent now claims damages of $164, the difference between 
629 crates at $3.50 per crate and the gross resale proceeds. 


As pointed out by complainant, the facts related by Tavilla con- 
stitute new evidence in this proceeding and, therefore, cannot be 
considered. The purpose of a petition for reconsideration of an 
order is not for the introduction of evidence but to question the 
correctness of such order as to either the facts found on the evi- 
dence originally submitted or the law applied to such facts. 
Arnold J. Rodin, Inc. v. John T. McKenzie, 27 A.D. 1165. 


But even if the evidence which respondent now seeks to intro- 
duce was properly before us, the “mostly” price of $3.50 could 
not be used in computing damages. In determining the value of a 
carload of produce, the lowest job-lot price quoted in the Federal 
Market News Service Report is applicable. J. A. Wood Co. v. 
Yeckes-Eichenbaum, 27 A.D. 404; Strawberries, Inc. v. Holt, 25 
A.D. 1157. Using the lowest figure of $3.25 per crate quoted on 
December 31, 1968, the value of the 629 crates would be only $6.75 
more than the gross resale proceeds. 


Upon reconsideration it is concluded that the order of May 25, 
1970, is supported by the evidence and the law applicable thereto. 
Accordingly, respondent’s petition is hereby dismissed. 
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The order of May 25, 1970, is reinstated and the reparation 
awarded therein shall be paid within 30 days from the date of 
this order. 


Copies hereof shall be served upon the parties. 


(No. 13,514) 


In re GEORGE STEINBERG & SON, INC. PACA Docket No. 2-1757. 
Decided November 6, 1970. 


Failure to pay—Repeated and flagrant violations—Publication of 
facts—Default 


Respondent’s failures to pay for numerous shipments of perishable agri- 
cultural commodities in interstate commerce constitute repeated and 
flagrant violations of the act. As respondent’s license terminated prior 
to the institution of this proceeding, revocation or suspension thereof is 
not ordered, but the facts and circumstances of such violations shall be 
published. 


George Becker for complainant. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1980, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file an answer to the complaint and did not file exceptions 
to the hearing examiner’s recommended decision based on the 
default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the 11th day after the date hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
the respondent corporation is charged with repeated and flagrant 
violations of the Act by reason of its failure to make full payment 
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of the agreed purchase prices for numerous shipments in inter- 
state commerce of perishable agricultural commodities which 
respondent had purchased from various sellers. 


A copy of the complaint and a copy of the rules of practice were 
served upon the respondent on July 7, 1970, and at the same time 
it was notified in writing that an answer should be filed within 
20 days and that, in accordance with the rules of practice, failure 
to answer would constitute an admission of the facts alleged and 
failure to request a hearing would constitute a waiver of hearing. 
Nothing has been heard from or on behalf of respondent and the 
matter was referred to Dorothea A. Baker, Hearing Examiner, 
United States Department of Agriculture, for the preparation of 
a recommended decision without further investigation or hearing 
as provided by the rules of practice in default cases (7 CFR 
47.30). 


The findings of fact herein are substantially identical with the 
allegations in the complaint, which have been admitted by respon- 
dent by reason of its default (7 CFR 47.30(b)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, George Steinberg & Son, Inc., is a New York 
corporation whose mailing address is in care of George Steinberg, 
450 W. 24th Street, New York, New York 10036. 


2. Pursuant to the licensing provisions of the Act, license 
number 192740 was issued to respondent on June 28, 1961. This 
license was renewed annually until June 28, 1969, when it termi- 
nated because respondent failed to renew it. 


8. During the period April 1968, through May 1969, respondent 
purchased, received and accepted without complaint, in interstate 
or foreign commerce, 328 lots of perishable agricultural commodi- 
ties from 21 sellers but failed to make full payment of the agreed 
purchase prices, totaling $67,641.96. The details of each transac- 
tion are set forth below: 
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The total of the agreed purchase prices claimed due and unpaid is 
$67,641.96. 


4. The acts of respondent in failing to make full payment of the 
agreed purchase prices, as set forth in paragraph 3 above consti- 
tute flagrant and repeated violations of Section 2 of the Act (7 
U.S.C. 499b). 


5. By notice in writing, on April 21, 1970, respondent was af- 
forded the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act relating to the matters here in 
issue. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full and prompt payment for the 
numerous shipments of perishable agricultural commodities pur- 
chased and received in interstate commerce as described in Find- 
ing 8, constitute repeated and flagrant violations of section 2 of 
the Act (7 U.S.C. 499b). Colony Fruit and Produce Distributors, 
Inc., 25 A.D. 1062 (1966); Ripley Vegetable Company, 24 A.D. 
860 (1965) ; Cloud and Hatton Brokerage, 18 A.D. 547, (1959) ; 
John Martino, 28 A.D. 1857 (1969) ; Dixie Tomato & Produce, 28 
A.D. 948 (1969) ; and, Reese Sales Company, 28 A.D. 1150 (1969). 


Since respondent’s license terminated prior to the institution 
of this proceeding, and the suspension or revocation thereof was 
not requested by complainant, such sanction is not recommended 
herein. However, it is concluded that the facts and circumstances 
of the violations herein should be published pursuant to section 
8(a) of the Act (7 U.S.C. 499h(a)). 

PROPOSED ORDER 
The facts and circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 18,515) 


In re E. J. HARRISON & SON, INC. PACA Docket No. 2-1448. De- 
cided November 9, 1970. 


Misbranding of grade and quality—Suspension of license 








1282 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 1281 


The shipment in interstate commerce of two lots of potatoes that were mis- 
branded as to grade and quality is a violation of the act for which re- 
spondent’s license under the act is suspended for a period of 20 days 
commencing November 22, 1970. 


Thomas J. Donnelly and Dennis Becker for complainant. 
Nottingham & Willis, Eastville, Va., for respondent. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.). The re- 
spondent was charged with misrepresenting the grade and quality 
of two lots of potatoes sold in interstate commerce by shipping 
them in sacks marked “U.S. No. 1” although the potatoes failed 
to meet the requirements for U.S. No. 1 grade. 


The respondent filed an answer denying any violation because it 
had given instructions that the U.S. No. 1 markings on the bags be 
obliterated and stating that it remedied the situation as soon as 
it learned of the markings. It requested an oral hearing. 


The hearing was held in Cape Charles, Virginia, before Chief 
Hearing Examiner Jack W. Bain, Office of Hearing Examiners, 
United States Department of Agriculture. Thomas J. Donnelly, 
Office of the General Counsel, United States Department of Agri- 
culture, appeared for complainant and Judge George Willis, of 
Nottingham & Willis, Eastville, Virginia, appeared for respon- 
dent. Following the hearing the parties filed proposed findings 
of fact, etc. 


The hearing examiner issued a recommended decision in favor 
of respondent and proposed that the complaint be dismissed. Com- 
plainant filed exceptions and requested oral argument thereon. 
Oral argument was held before the Judicial Officer in Washington, 
D. C. on October 28, 1970. 


The proceeding involves the shipment by truck of two loads of 
potatoes in bags marked “U.S. No. 1.” The potatoes were not 
U.S. No. 1 quality and respondent knew this to be the case. There 
was testimony at the hearing to the effect that respondent had in- 
structed the packer of the potatoes to obliterate the No. 1 mark- 
ings with shoe dye and that the packer instructed his foreman 
to do so, but it was not done. The hearing examiner’s recommen- 
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dation was based on his conclusion from the testimony that re- 
spondent did not intend to ship the potatoes in bags marked U.S. 
No. 1. 


FINDINGS OF FACT 


1. E. J. Harrison & Son, Incorporated, the respondent, is a 
Virginia corporation whose address is Capeville, Virginia. It ob- 
tained a license under the act in 1966 and the license has been 
renewed annually and is now in effect. In October 1968 the license 
was suspended for 60 days for violations of the act by respondent 
in shipping six loads of misbranded potatoes, i.e., six loads of 
potatoes shipped in bags marked U.S. No. 1 when the potatoes 
did not grade U.S. No. 1. 


2. On or about August 2, 1969, respondent sold and shipped 
from the Virginia farm of John Davis Bull to Schiro Bros. Pro- 
duce, Inc., Tampa, Florida, a lot of potatoes in sacks marked U.S. 
No. 1. Upon arrival, the potatoes were found to be not U.S. No. 1. 


8. On the same day and from the same farm respondent sold 
and shipped by truck to Haber Produce Co., Pensacola, Florida, 
another lot of potatoes in sacks marked U.S. No. 1 which did not 
meet the requirements for U.S. No. 1 grade. 


4. Federal-State inspection at destination in the case of each 
shipment disclosed that the potatoes were not U.S. No. 1 and re- 
spondent was notified by complainant that the potatoes were mis- 
branded. Respondent then had the U.S. No. 1 marking obliterated 
on the bags shipped to Schiro and Haber removed the potatoes 
from the bags they were shipped in and repacked them. 


5. The potatoes were not sold by respondent as U.S. No. 1 
potatoes. 
CONCLUSIONS 


The act provides in pertinent part: 


“Sec. 2. It shall be unlawful in or in connection with any 
transaction in interstate or foreign commerce... 
(5) For any commission merchant, dealer, or broker to mis- 
represent by word, act, mark, stencil, label, statement or deed, 
the character, kind, grade, quality, quantity, size, pack, 
weight, condition, degree of maturity, or State, county or 
region of any perishable agricultural commodity received, 
shipped, sold or offered to be sold in interstate or foreign 
commerce.” 
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Public Law 842, 84th Congress, approved July 30, 1956, 70 Stat. 
726, deleted from Sec. 2 (5) the words “for a fraudulent purpose.” 
In In re Harrisburg Daily Market, 20 A.D. 955 (1961), it was 
held that to constitute a violation of section 2 (5) it is not neces- 
sary that the shipper of misbranded produce even have knowledge 
of the misbranding. This decision was affirmed in Harrisburg 
Daily Market, Inc. v. Freeman, 309 F.2d 647 (D.C. Cir. 1962) 
cert. denied 372 U. S. 976 (1963). 


So that even if respondent gave instructions to the packer- 
grower to obliterate the No. 1 markings, the admitted fact is that 
this was not done and the potatoes were misbranded in violation 
of section 2 (5) when shipped in interstate commerce. 


In view of the findings of fact of the hearing examiner, how- 
ever, that the potatoes were not sold as U.S. No. 1 and that the 
respondent had instructed the obliteration of the No. 1 markings 
we do not accept the sanction proposed by complainant, namely, 
revocation of respondent’s license. On the other hand, however, 
it was the duty of the respondent to see to it that the U.S. No. 1 
markings were obliterated. 


Under all the circumstances, including respondent’s prior 
suspension and its experience in shipping potatoes, we believe 
respondent’s license should be suspended for a period of 20 days. 


ORDER 


Respondent’s license under the act is suspended for a period of 
20 days commencing on November 22, 1970. 


(No. 13,516) 


SOUTHLAND PRODUCE COMPANY v. FINDLEY BROS. PRODUCE. PACA 
Docket No. 2-1558. Decided November 10, 1970. 


Contract not established—Dismissal 


Where complainant failed to establish that respondent was the purchaser 
of a shipment of potatoes, and failed to establish that respondent, even 
in the absence of a contract, received the shipment, the complaint is 
dismissed. 
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Gerald P. Retella, Los Angeles, Cal., for complainant. 
Thomas V. Priolo, Amarillo, Texas, for respondent. 
W. A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $2,770, allegedly 
in connection with a transaction in interstate commerce involving 
a trucklot of potatoes. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying 
liability to complainant. 


An oral hearing was held at Amarillo, Texas, on May 27, 1970, 
at which respondent was represented by counsel. Two witnesses 
appeared and testified for respondent. Complainant was repre- 
sented at the hearing by its General Manager, Bill Davis, who also 
testified for complainant. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Southland Produce Company, is a corporation 
whose address is P. O. Box 231, Idaho Falls, Idaho. 


2. Respondent is a partnership composed of John Curtis Find- 
ley, Olin A. Findley, and Bennie Davila, doing business as Findley 
Bros. Produce, whose address is P. O. Box 2594, Amarillo, Texas. 
At the time of the transaction alleged herein, respondent was 
licensed under the act. 


3. On or about February 19, 1969, in the course of interstate 
commerce, complainant shipped 800 50-pound containers of fresh 
Idaho potatoes from Idaho Falls, Idaho, by truck, to “Findley 
Brothers Produce,” San Antonio, Texas. The shipment was made 
subsequent to, and in consequence of, a communication between 
complainant’s Bob Bishop and a broker, Gaylord W. Touchstone, 
Jr., of the Jim Stewart Brokerage Co. 


4. An informal complaint was filed on August 18, 1969, which 
was within 9 months after the alleged cause of action herein 
accrued. 
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CONCLUSIONS 





Complainant, in its formal complaint, alleges that it sold and 
shipped the potatoes involved herein to respondent, and now 
demands—as reparation—the amount of the alleged f.o.b. contract 
price. Respondent in its answer denies both the purchase and 
receipt of the tubers, and also denies any liability to complainant 
in connection with the alleged transaction. 


Complainant, as the moving party, has the burden of establish- 
ing the allegations of its complaint by a preponderance of the 
evidence. In partial support of this burden complainant offered 
in evidence a letter from the broker, addressed to the Department 
by the broker, Gaylord W. Touchstone, Jr., under date of Sep- 
tember 4, 1969, wherein Touchstone stated: 


“On February 17, 1969, I was in Mr. Benny Davilas’ office in 
San Antonio, Texas. Mr. Davila was talking to Mr. J. C. 
Findley of Findley Bros. Prod. Co., in Amarillo, Texas. Mr. 
Davila advised me that Mr. Findley was interested in pur- 
chasing a load of Idaho Potatoes. Mr. Davila in turn handed 
me the phone, at which time I gave Mr. Findley the prices of 
potatoes from Southland Prod. Co., Idaho Falls, Idaho. He, 
at this time, gave me an order for 400 Ctn—70 Count Idaho 
Russet Potatoes, at a price of $7.60 cwt F.O.B. and 400-50 Ib. 
paper bags of Idaho Russet Potatoes 6-14 oz. at $6.25 dwt 
F.O.B., with a freight cost of $1.25 cwt. 


“We were advised to instruct the truck driver to deliver the 
Findley merchandise to Davila Prod. Co., San Antonio, Texas, 
and the freight would be paid here. Our understanding being 
that the load was sold to Findley Bros. Prod. Co. to be paid by 
Findley Bros. Prod. Co., with the disposition of merchandise 
to be handled by owner. 


“We have contacted Mr. Findley on numerous occasions, re- 
minding him that payment was due on the above described 
merchandise. Mr. Findley advised me as well as Mr. Jim 
Stewart, that he owed and would remit same. Therefore, 
we do not feel that we have violated Section 2 of The Perish- 
able Agricultural Commodities Act.” 


Complainant also offered in evidence a Brokers Standard Memo- 
randum of Sale, dated February 17, 1969, signed by Touchstone 
and reflecting the sale, on a delivered basis, of 800 50-pound con- 
tainers of Idaho potatoes to respondent at Amarillo, Texas. In 
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addition, complainant offered in evidence a trucker’s bill of lading, 
signed by Bishop for complainant and one Al Crawford for the 
trucking line, showing 800 50-pound containers of potatoes being 
billed by complainant out of Idaho Falls, Idaho, to “Findley 
Brothers Produce” in San Antonio, Texas, on February 19, 1969. 
Complainant, further, offered in evidence a copy of an invoice 
dated February 20, 1969, showing the f.o.b. sale of 800 50-pound 
containers of potatoes, as follows: 


“For: Findley Brothers Prod. 
San Antonio, Texas 

“TO: Findley Brothers Produce 
8007 S. Pierce Street 
Amarillo, Texas 79110.” 


At the oral hearing respondent partner John Findley in his 
testimony denied that he had purchased the potatoes on respon- 
dent’s behalf, and denied engaging in a telephone conversation 
with Touchstone on February 17 relative to this produce. John 
Findley also denied that he authorized Bennie Davila to make 
this purchase and stated that Davila had never made a purchase 
on behalf of the partnership. John Findley further testified that 
respondent had received neither the produce involved herein, nor 
any monies realized on its disposition. 


The testimony of respondent partner Olin Findley, who also 
appeared at the oral hearing, corroborated that of John Findley. 
In addition, Olin Findley testified that while respondent had re- 
ceived the invoice from complainant on this load, respondent had 
thought that the load was one purchased by Davila in his personal 
capacity and for use outside the partnership, since the load ap- 
parently had been sent to San Antonio, and since Davila was 
licensed by the Department to conduct business in his own name 
as well as with respondent partnership. Acting under this pre- 
sumption, the bookkeeper was ordered (apparently by Olin Find- 
ley) to send the invoice, as well as any subsequent ones that might 
come in to Amarillo on this load, to Davila at San Antonio. No 
inquiry was made, however, and no testimony was given, as to 
whether respondent received a copy of the memorandum of sale 
prepared by the broker. 


It is obvious that a contract, if one was made, came into being 
in the course of the conversation which purportedly took place 
between Touchstone and John Findley on February 17, 1969. 
While Touchstone, in his letter of September 4, 1969, to the De- 
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partment, has been very explicit regarding the making of the 
alleged contract, the fact remains that this was a statement not 
made under oath, by a witness who was not made available for 
cross-examination. John Findley, on the other hand, in denying 
Touchstone’s statements, was under oath and was subject to cross- 
examination by complainant’s Bill Davis. Under these circum- 
stances, we must give greater weight to the testimony of John 
Findley than to that of Touchstone. Since Touchstone and John 
Findley were the only two persons who were in a position to 
testify, on a first-hand basis, as to the alleged contract, we con- 
clude that complainant has failed to sustain its burden of proving 
that the shipment of potatoes involved herein was purchased by 
respondent. 


Although complainant has failed to establish that respondent 
purchased the load of potatoes involved herein, respondent would 
nevertheless be liable to complainant for the reasonable market 
value of the tubers if it were established that respondent—even 
in the absence of a contract—received the shipment. Walker 
Lewis, Jr. v. South Side Fruit Market, 23 A.D. 984, 989; Nelson 
& Sons v. Kerzner, 12 A.D. 226. The burden of proving respon- 
dent’s receipt of the load rests upon complainant as the party 
affirmatively alleging same. 


As we have already stated, both John and Olin Findley denied 
that respondent had received the produce involved herein, or any 
receipts realized on its disposition. Complainant’s Bill Davis ad- 
mitted at the hearing that complainant did not know who finally 
ended up with the potatoes. No evidence or statement was ob- 
tained from respondent partner Davila as to any aspect of this 
case, including the receipt of the potatoes. There was likewise 
no statement obtained from the truck driver as to where he un- 
loaded the potatoes, nor was there given in evidence any memo- 
randum or receipt signed by anyone purporting to acknowledge 
the receipt and acceptance of the load. 


Under all the circumstances, we conclude that complainant has 
failed to prove, by a preponderance of the evidence, that respon- 
dent received this load. Accordingly, we find no liability has been 
established by complainant against respondent, and conclude that 
the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
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Copies of this order shall be served upon the parties. 


(No. 13,517) 


RAYMOND M. CRANE, d/b/a CRANE DISTRIBUTING COMPANY v. 
NIcK P. APOSTOLOS, d/b/a RANCHERS MART and/or SANTA 
BARBARA PRODUCE. PACA Docket No. 2-1908. Decided No- 
vember 10, 1970. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on August 27, 1970, com- 
plainant seeks to recover $1,723.75 in connection with transac- 
tions involving two truckloads of citrus sold to respondent in the 
course of interstate commerce on December 13 and December 17, 
1969, by complainant’s assignee, Texas Citrus Exchange. 


A copy of the formal complaint was served upon respondent on 
September 25, 1970. Respondent filed an answer on October 13, 
1970, admitting all the allegations of the formal complaint, ex- 
cept as to the total due complainant. In this connection respon- 
dent admits that the agreed total of the purchase prices of the 
citrus was as alleged by complainant, or $1,723.75. Respondent 
claims a credit of $257.50, however, as the result of a payment 
allegedly made in that amount to complainant, leaving a balance 
of $1,466.25 admittedly due ond owing to complainant. 


It is provided, in section 7(a) of the Act (7 U.S.C. 499g), in 
part as follows: 


“* * * Tf, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an 
order directing the respondent to pay to the complainant the 


undisputed amount on or before the date fixed in the order 
* * 9? 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 1290 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,466.25. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
8 percent per annum from May 1, 1970, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,518) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. IMPERIAL FROZEN FOODS 
Co., Inc. PACA Docket No. 2-1028. Decided November 10, 
1970. 


Assignment of claim—Dismissal 


Where complainant assigned respondent’s accounts receivable to an in- 
dividual and filed complaint against the corporate respondent, com- 
plainant is not a real party in interest in this proceeding, and where 
no motion for substitution of parties was filed, after opportunity to do 
so, complainant is precluded from maintaining a cause of action herein 
and the complaint is dismissed. 


LeRoy W. Gudgeon, Chicago, Illinois, for complainant. 
William R. Glendon, Royal, Koegel, Rogers & Wells, New York, New 
York, for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation of $68,250, plus interest, against respondent in con- 
nection with a transaction in interstate commerce involving the 
alleged sale by complainant to respondent of 6,500 30-pound cans 
of frozen cherries. 
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A copy of the Department’s report of investigation was served 
upon complainant. Copies of the formal complaint, as amended, 
and the report of investigation were served upon respondent. Re- 
spondent filed an answer to the complaint, admitting the sale of 
the frozen cherries by complainant to respondent and that it has 
not paid the full purchase price thereof. The answer contains 
two affirmative defenses, in the first of which respondent alleges 
that the complaint fails to state a cause of action under the act. 
In its second affirmative defense, respondent alleges the sale, 
shipment and delivery by respondent to complainant of 10,000 
cases of Portuguese tomato paste and the complainant’s failure 
to pay the balance of the purchase price due thereon. The answer 
also contained a counterclaim in which respondent, in part, re- 
quests an award of the sum allegedly owing to it by reason of 
the sale of the tomato paste to complainant by way of affirmative 
relief or a set-off or recoupment. 


On October 1, 1968, complainant filed a motion to dismiss the 
answer, the affirmative defenses and counterclaim contained 
therein, and for the issuance of a reparation award on the basis 
of respondent’s admission of liability or, in the alternative, for 
an undisputed amount. Respondent filed an objection to such mo- 


tion and on November 8, 1968, the presiding officer granted com- 
plainant’s motion to dismiss the counterclaim and the second 
affirmative defense and denied its request for dismissal of the first 
affirmative defense and for the issuance of an award of reparation 
at that stage of the proceeding. 


On December 12, 1968, respondent requested that the presiding 
officer, pursuant to section 47.13(b) of the rules of practice (7 
CFR 47.13(b)), certify to the Secretary of Agriculture his rul- 
ing of November 8, 1968, insofar as it dismissed respondent’s 
counterclaim and the second affirmative defense set forth in its 
answer. On December 13, 1968, the presiding officer filed such a 
certification. 


On January 6, 1969, we ruled that both the matters granted 
and denied by the presiding officer in his ruling of November 8, 
1968, were for our consideration. In our ruling, and for the rea- 
sons stated, we dismissed respondent’s counterclaim and second 
affirmative defense, and denied complainant’s motion for issuance 
of a reparation award and dismissal of respondent’s first affirma- 
tive defense. We also remanded the matter to the presiding of- 
ficer for further action in this proceeding in accordance with the 
rules of practice. 
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Pursuant to respondent’s request, an oral hearing was held at 
New York, New York, on March 9 and 10, 1970, at which both 
parties were represented by counsel. Four witnesses appeared and 
testified at the hearing. The deposition testimony of seven com- 
plainant witnesses was received in evidence. Briefs were filed by 
both parties. 


FINDINGS OF FACT 


1. Complainant, Pearl Grange Fruit Exchange, Inc., is a corpo- 
ration whose address is P. O. Box 462, Benton Harbor, Michigan. 


2. Respondent, Imperial Frozen Foods Co., Inc., is a corporation 
whose address is 45 Station Plaza, Great Neck, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about November 28, 1967, by oral contract, complain- 
ant sold to respondent 6,500 30-pound cans of frozen R.S.P. Mont- 
morency cherries, 5 + 1 dry sugar, USDA Grade “C”, 1967 crop 
and pack, at a price of 35¢ per pound, or a total invoice price of 
$68,250, f.o.b. New York State, with benefit of free storage to 


January 1, 1968. The terms of the contract also called for net 
cash on receipt of invoice, USDA certificates, non-negotiable ware- 
house receipts attached, with transfer on warehouse receipt. 


4. On November 28, 1967, respondent issued its Purchase Con- 
firmation No. P-7009 confirming the provisions of sale, as set 
forth above, and including the additional term “LESS 3%”. 


5. On November 29, 1967, complainant sent its invoice to re- 
spondent together with USDA certificates and copies of its letters 
to W. M. Storage Corp., Marion, New York, Albion Cold Storage, 
Albion, New York, and Brockport Cold Storage Co., Inc., Brock- 
port, New York, authorizing immediate transfer, in storage, of a 
total of 6,500 cans of cherries to respondent, and instructing the 
issuance of new warehouse receipts in respondent’s name. 


6. During the months of December 1967 and January and Feb- 
ruary, 1968, respondent resold and delivered the 6,500 cans of 
cherries from the three storage facilities identified in Finding 5 
to the following buyers and in the quantities listed: 
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Quantity 
Storage Quantities of Purchased 
Facility Cans Stored Name of Buyer (Cans) 
(1) Albion Cold Stg. 3,000 (2) J. Hungerford Smith 1,250 
Albion, N. Y. Co., Inc. 
Victor, New York 
(3) Edward Boker, Inc. 1,200 
Bronx, New York 
(4) Theresa Friedman 550 
& Sons 
Philadelphia, Penna. 
(5) W. M. Storage Corp. 2,000 (6) Musselman Fruit 2,000 
Marion, N. Y. Products Division 
Pet Inc. 
Biglerville, Penna 
(7) Brockport Cold St. 1,500 (8) Theresa Friedman 1,500 
Brockport, N. Y. & Sons 
Philadelphia, Penna. 
6,500 6,500 


7. On or about December 2, 1967, complainant assigned all of 
its accounts receivable, including respondent’s account, to H. D. 
Schrier as an individual. 


8. Under date of July 22, 1968, complainant sent the following 
letter to respondent: 


“This will serve as legal notice to Imperial Frozen Foods Co., 
Inc. of Great Neck, N.Y. that accounts receivable due from 
your firm to Pearl Grange Fruit Exchange, Inc. have been 
assigned to: H. D. Schrier, 3405 Winchell Ave. Kalamazoo, 
Michigan 49001.” 


9. The total purchase price of the 6,500 cans of cherries is 
$68,250.00, no part of which has been paid by respondent to com- 
plainant. 


10. The formal complaint was filed on April 23, 1968, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The record clearly shows that respondent bought the cherries 
in question and has not paid for them. However, it is respondent’s 
position that complainant’s assignment of respondent’s accounts 
receivable to an individual, H. D. Schrier, resulted in complainant 
not being a proper party to this proceeding, and that the action 
here is not being prosecuted by the real party in interest. We 
agree. 
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It is Mr. Schrier’s own testimony that complainant assigned 
all of its accounts receivable, including respondent’s account, to 
him personally on or about December 2, 1967. From that date on, 
Mr. Schrier, as an individual, was the real party in interest for 
the purpose of maintaining this action. Notwithstanding the 
assignment, however, it appears that throughout the entire trans- 
action, beginning with the filing of the informal complaint on Janu- 
ary 22, 1968, and continuing through the oral hearing held on 
March 9 and 10, 1970, the action was pursued and prosecuted 
in the name of complainant, a corporate entity which had divested 
itself of all right, title and interest to the claim in question. 


That Mr. Schrier was fully aware of some action being required 
to protect his interest in the assignment is evidenced by an ex- 
change of correspondence which took place between complainant’s 
attorney and the Washington presiding officer in October 1968. 
In a letter dated October 10, 1968, counsel notified the presiding 
officer of advice received from Mr. Schrier “that by appropriate 
corporate resolutions, Pearl Grange Fruit Exchange, Inc. had 
assigned all of its accounts to Mr. Schrier personally.” Continu- 
ing, counsel inquired whether it would be possible to have the 
assignment filed to show Harold D. Schrier, rather than Pearl 
Grange Fruit Exchange, Inc., as the person to whom the award, 
if any, should be made payable. 


In reply dated October 16, 1968, the presiding officer suggested 
to counsel that he file a motion for substitution of parties, together 
with copies of the assignment, and that after service of these 
documents upon respondent, he would then rule upon the motion 
which, if granted, would permit any award made to be in the name 
of Mr. Schrier. Counsel appears to have taken no action in con- 
nection with the presiding officer’s suggestion, and there is noth- 
ing of record to show a motion filed or any other course pursued 
to effect a substitution of parties. 


Under date of May 14, 1970, or some two months after the close 
of the hearing, Mr. Schrier addressed a letter to respondent giving 
notice of his reassignment to Pearl Grange Fruit Exchange, Inc., 
of the accounts receivable due from respondent. A copy of this 
letter was received by the presiding officer on May 15, 1970. In 
preparing his report, the presiding officer gave no consideration 
to the contents of Mr. Schrier’s letter. We believe the letter was 
properly excluded from consideration under section 47.19(d) of 
the rules of practice (7 CFR 47.19(d)), which provides in perti- 
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nent part that the examiner shall prepare his report “upon the 
basis of the evidence received at the hearing.” 


In a reparation proceeding under the act, complainant must be 
a real party in interest as recognized by established legal prin- 
ciples. Adams v. Mills, 266 U.S. 397; Gridley, Maxon & Co., Ine. 
v. Paul Paulos & Co., Inc., 6 A.D. 720; Anonymous, 15 A.D. 51. 
Admittedly, on or about December 2, 1967, complainant assigned 
all of respondent’s accounts receivable to H. D. Schrier personally. 
In effect, this operated as an assignment of complainant’s right, 
title and interest to the claim in question, sufficient to preclude 
complainant from maintaining this cause of action and the Secre- 
tary from entering an award in favor of complainant. Accord- 
ingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 18,519) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. IMPERIAL FROZEN FOODS 
Co., INC. and/or WISCONSIN Foops, INc. PACA Docket No. 
2-1086. Decided November 10, 1970. 


Timely notice of rejection—Assignment of claim— 
Dismissal 


Where, in accordance with the contract, respondent Imperial gave com- 
plainant timely notice of respondent Wisconsin’s rejection of the sales 
in issue, the contract therefor was thereupon terminated. And further, 
where no contractual obligation between complainant and respondent 
Imperial has been shown, complainant is not a real party in interest 
and the complaint as to each respondent is dismissed. 


LeRoy W. Gudgeon, Chicago, Illinois, for complainant. 
Robert M. Rubenstein, New York, New York, for respondent Imperial 
Frozen Foods Co., Inc. 
James O. Ebbeson, Sturgeon Bay, Wisconsin, for respondent Wisconsin 
Foods, Inc. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $12,600 against respondents in connection with a trans- 
action in interstate commerce involving 10,000 30-pound cans of 
frozen cherries. 


A copy of the Department’s report of investigation was served 
upon complainant. Copies of the formal complaint and the report 
of investigation were served upon respondents. The respondents 
filed answers to the formal complaint denying liability. Respon- 
dent, Imperial Frozen Foods Co., Inc., requested an oral hearing. 


An oral hearing was held at New York City on March 10, 1970, 
at which all three parties were represented by counsel. Three 
witnesses appeared and testified, one for complainant, and two for 
respondent Imperial Frozen Foods Co., Inc. The deposition testi- 
mony of complainant’s president, Harold D. Schrier, was received 
in evidence. Briefs were filed by the three parties. 


FINDINGS OF FACT 


1. Complainant, Pearl Grange Fruit Exchange, Inc., is a cor- 
poration whose address is P. O. Box 462, Benton Harbor, Michi- 
gan. 


2. Respondent Imperial Frozen Foods Co., Inc. (hereinafter 
referred to as “Imperial”’) is a corporation whose address is 45 
Station Plaza, Great Neck, New York. Respondent Wisconsin 
Foods, Inc. (hereinafter referred to as “Wisconsin”) is a corpora- 
tion whose address is P. O. Box “G”, 128 Kentucky Street, Stur- 
geon Bay, Wisconsin. At the time of the transaction involved 
herein, respondents were licensed under the act. 


8. On or about August 1, 1967, complainant and respondent 
Wisconsin entered into a conditional contract, the condition being 
that either party could declare the contract unacceptable within 
a reasonable time, whereby respondent Wisconsin agreed to sell 
to complainant 10,000 30-pound cans of frozen R.S.P. Montmor- 
ency cherries, 54-1 dry sugar, USDA Grade “A” Fancy, 1967 crop 
and pack, at a price of 29¢ per pound, or a total contract price of 
$87,000, f.0.b. Wisconsin. The contract also called for net cash 
upon receipt of invoice with USDA certificate and non-negotiable 
warehouse receipt attached; first month’s freezing, storage and 
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handling for seller’s account, thereafter for the account of the 
buyer; and transfer on non-negotiable warehouse receipt with 
benefit of unexpired storage. 


4. The contract between the parties was negotiated by Imperial, 
acting as a broker, and copies of its two memorandums of sale 
confirmation Nos. 5581 and 5583, both dated August 1, 1967, were 
sent to the parties. Confirmation No. 5581 covered 4,000 cans, 
while the balance of 6,000 cans was covered by Confirmation 
No. 5583. 


5. On or about August 3, 1967, Wisconsin notified Imperial by 
telephone that the sale of 10,000 cans of grade “A” cherries to 
complainant was unacceptable to Wisconsin. 


6. On or about August 3, 1967, Imperial’s salesman, John Peck, 
notified complainant’s general manager, Eugene Northrop, by 
telephone that Wisconsin had rejected Sale Confirmations Nos. 
5581 and 5583, and it was mutually agreed between the two of 
them that Imperial would do everything possible to find com- 
plainant other cherries. 


7. Under date of September 5, 1967, Imperial sent a letter to 
complainant’s Eugene Northrop in connection with Sale Con- 


firmations Nos. 5581 and 5583, reading in pertinent part, as fol- 
lows: 


“As you know, both these orders were rejected by Wisconsin 
Foods, Inc., as soon as the written confirmations were re- 
ceived by them, because they did not want to sell their cher- 
ries to another packer. 


“Since you are both a good customer and supplier, we will at- 
tempt to cover this order in other directions. It is understood 
and agreed that we are not assuming this obligation but will 
do the best we can.” 


8. On September 27, 1967, Imperial sent a second letter to 
complainant’s Eugene Northrop in connection with Sale Con- 
firmations Nos. 5581 and 5583. In this letter, Imperial advised 
of cherries being obtained for complainant in the following quan- 
tities: a total of 3,000 30-pound cans of grade “A” cherries, and a 
total of 5,688 30-pound cans of grade “C” cherries. 


9. On October 21, 1967, and in reply to Imperial’s letter of Sep- 
tember 27, 1967, complainant’s Eugene Northrop wrote to Im- 
perial’s salesman, John Peck, insisting on full delivery of the 
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10,000 cans of cherries purchased under Sale Confirmations Nos. 
5581 and 5583. 


10. On September 30, 1967, Imperial invoiced complainant for 
the purchase price of 3,000 30-pound cans of frozen R.S.P. Mont- 
morency cherries, 54-1 dry sugar, USDA Grade “A” Fancy, 1967 
crop and pack, at the rate of 29¢ per pound for 90,000 pounds, or 
a total invoice price of $26,100.00. Complainant paid Imperial the 
amount of this invoice by check No. 48663 dated October 24, 1967. 


11. On or about September 27, 1967, Imperial sent complainant 
three invoices covering a total of 5,688 30-pound cans of grade “C” 
cherries, all at the rate of 29¢ per pound for 170,640 pounds, or a 
total invoice price of $49,485.60. Complainant paid Imperial this 
amount of $49,485.60 by check No. 48669 dated October 25, 1967. 


12. Informal complaint was filed on December 12, 1967, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


The contract between complainant and Wisconsin was negoti- 
ated by John Peck, a salesman for the broker, Imperial. Both 
Peck and Eugene Northrop, who acted as complainant’s buyer, 
testified that either party was entitled to declare the contract 
unacceptable, if notice to that effect was given within a reasonable 
time, and that the giving of such notice by either party would 
void the contract. The printed language at the bottom of the two 
memorandums of sale issued by Imperial was to the same effect. 


Two days after the memorandums of sale were issued, Wiscon- 
sin notified Imperial that the sale was unacceptable to it. No one 
disputes that point. There is a conflict in the testimony as to 
whether Imperial communicated that notice to complainant. From 
the evidence before us we conclude that Imperial gave complainant 
timely notice of Wisconsin’s refusal to confirm the sale; that the 
contract was thereupon terminated; and that Wisconsin has no 
liability to complainant in connection with the matter. 


No contractual obligation between complainant and Imperial 
has been shown. After Wisconsin rejected the contract for the 
10,000 cans of cherries, Imperial offered to try to find other 
cherries for complainant. It appears that Imperial was at least 
partially successful in this effort. Complainant has not shown 





COSTIN v. E. J. HARRISON & SON ,INC. 1299 
Cite as 29 A.D. 1299 


that Imperial breached any duty to it and therefore has estab- 
lished no basis for an award of reparation against this respondent. 


There is another aspect of this case which would preclude re- 
covery by this complainant. We take official notice of our decision 
this day in the companion case of Pearl Grange Fruit Exchange, 
Inc. v. Imperial Frozen Foods Co., Inc., PACA Docket No. 2-1023, 
in which the hearing was concluded on the same day as the hear- 
ing in the present case. In that case we found that on or about 
December 2, 1967, Pearl Grange Fruit Exchange, Inc., assigned 
all its accounts receivable to H. D. Schrier, as an individual, and 
that by virtue of such assignment, Pear] Grange Fruit Exchange, 
Inc., was without any legal basis upon which to qualify as a proper 
complainant in that proceeding. These findings and conclusions 
are equally applicable in the present case. 


In a reparation proceeding under the act, complainant must be 
a real party in interest as recognized by established legal prin- 
ciples. Adams v. Mills, 266 U.S. 397; Gridley, Maxon & Co., Ine. 
v. Paul Paulos & Co., Inc., 6 A.D. 720; Anonymous, 15 A.D. 51. 
By assigning respondent’s accounts receivable to H. D. Schrier 
personally, complainant divested itself of all right, title and 
interest to the claim here involved, sufficient to preclude complain- 
ant from maintaining this cause of action and the Secretary from 
entering an award in favor of complainant. 


For the reasons stated, the complaint should be dismissed as to 
both respondents. 
ORDER 
The complaint as to each respondent is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,520) 


E. B. COSTIN, JR. v. E. J. HARRISON & SON, INC. PACA Docket 
No. 2-1590. Decided November 12, 1970. 


Consignment established—Dismissal 


Where respondent sold the potatoes for complainant’s account and re- 
spondent’s expenses in connection with such sale substantially exceeded 
the proceeds therefrom, the complaint is dismissed. 
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Counterclaim—Jurisdiction—Dismissal 


Where complainant is not licensed under the act and absent a showing that 
he was operating subject to license at the time of the transactions in 
issue, the Secretary is without jurisdiction herein and respondent’s 
counterclaim for the deficit it sustained in connection with sales for 
complainant’s account is dismissed. 


Complainant pro se. 
Quinton G. Nottingham, Eastville, Virginia, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,245.70 in connection 
with two shipments of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability. The answer included a counterclaim 
for $1,422.97 arising out of the transactions involved in the com- 
plaint. Complainant did not file a reply to the counterclaim and 
it is therefore deemed to be denied pursuant to section 47.9(a) 
of the rules of practice (7 CFR 47.9(a)). 


Since the amount of damages involved in either the complaint 
or counterclaim does not exceed $1,500, the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20) 
is applicable. Pursuant to this procedure, complainant and re- 
spondent were given an opportunity to file further evidence but 
neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, E. B. Costin, Jr., whose ad- 
dress is Capeville, Virginia. At the time of the transactions in- 
volved herein, complainant was not licensed nor subject to license 
under the act. 


2. Respondent, E. J. Harrison & Son, Inc., is a corporation 
whose address is Capeville, Virginia. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 
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8. Respondent was engaged by complainant as agent to pack, 
sell and ship potatoes for complainant in interstate commerce, and 
pursuant to this agreement complainant delivered to respondent 
two lots of potatoes on or about July 12 and 19, 1969. 


4. The lot of potatoes delivered on July 12, 1969, was graded 
and packed as follows: 69/20 lb. bags; 500/60 lb. bags; and 
500/10 Ib. bags. These potatoes were sold by respondent, as agent 
for complainant to I. Fidelman in Elmira, New York, who re- 
jected them on arrival due to the presence of soft rot and sub- 
sequently handled them for the account of respondent. I. Fidel- 
man was able to sell only a part of the potatoes before being stop- 
ped from selling them by the Pennsylvania Department of Agri- 
culture due to their condition. 


5. The lot of potatoes delivered on July 19, 1969, was graded 
and packed into 3700/10 Ib. bags. These potatoes were sold by 
respondent, as agent for complainant, to Bloom & Klein in Canton, 
Ohio, which rejected them on arrival due to poor condition. These 
potatoes were subsequently handled by John Miceli, Inc. of Cleve- 
land, Ohio, for the account of respondent. 1,235 sacks of these 
potatoes were dumped as having no commercial value due to soft 
rot. 


6. The expenses incurred in connection with the sale of the 
potatoes in both lots, including freight, exceeded by a substantial 
amount the proceeds of the sale of the potatoes. 


7. The formal complaint was filed on October 28, 1969, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant alleges that the two lots of potatoes which are the 
subject of his complaint were sold on an f.o.b. basis to respondent 
at a total price for both lots of $951.58. Complainant also alleges 
that respondent made an unjustified deduction of $294.12 for 
packing charges on these two lots of potatoes when paying com- 
plainant for other items. Respondent in its answer denies that 
the potatoes were sold to it by complainant, and states that the 
potatoes were delivered by complainant to its packing shed to be 
graded, sacked, inspected and sold for complainant’s account. 
Respondent also alleges that the potatoes were rejected by the 
parties to whom they were sold and that the expenses incurred in 
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connection with their sale exceeded by a substantial amount the 
proceeds realized from the sale of the potatoes. Upon considera- 
tion of all the evidence we conclude that respondent’s allegations 
are correct. The complaint therefore should be dismissed. 





Respondent’s counterclaim against complainant in the amount 
of $1,422.97, is for the deficit sustained by respondent in connec- 
tion with the sale of the two lots of potatoes, plus packing charges 
and attorney fees. This counterclaim must be dismissed for want 
of jurisdiction since complainant is not licensed under the act and 
there is no showing that he was operating subject to license at the 
time of the transactions involved herein. 


ORDER 
The complaint is dismissed. 





The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,521) 


WARD Foops, INC. v. CANBY FRUIT PACKERS, INC. PACA Docket 
No. 2-1386. Decided November 17, 1970. 


Failure to deliver in full—Delayed cover— 
Damages—Breach of contract 


Where respondent breached the contract by failing to deliver in full, but 

where complainant did not cover within a reasonable time goods in 
substitution of those due from respondent, complainant’s measure of 
damages is limited to the difference between the contract price of the 
produce in issue and the market price thereof at the time complainant 
learned of the breach, and respondent is liable to complainant for said 
amount. 


Franklin T. Lloyd, Armstrong, Lloyd & Caput, Los Angeles, California, for 
complainant. 

Donald W. McEwen, Cake, Jaureguy, Hardy & McEwen, Portland, 
Oregon, for respondent. 

Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


WARD FOODS v. CANBY FRUIT 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,752.20 as damages 
alleged to have been sustained by reason of respondent’s failure 
to deliver 91,740 pounds of frozen boysenberries purchased by 
complainant from respondent on or about June 30 and July 3, 
1967. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer, admitting having failed to deliver the boysenberries in 
question and denying liability to complainant for the amount 
claimed. Respondent alleges that the claim was fully compromised 
and settled between the parties, or that complainant’s damages 
were caused by complainant’s failure to purchase substitute 
berries within a reasonable period of time. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, oral hearing was waived by the parties. 
Accordingly, the shortened method of procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, complainant, in effect, filed an open- 
ing statement. Respondent did not file an answering statement 
and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ward Foods, Inc., is a corporation whose ad- 
dress is Two Pennsylvania Plaza, New York, New York. 


2. Respondent, Canby Fruit Packers, Inc., is a corporation 
whose address is Route 1, Box 114-A, Canby, Oregon. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. The claim referred to herein arises out of a transaction 
between The Carnation Company and respondent. All rights of 
The Carnation Company arising out of said transaction were 
transferred and assigned to complainant pursuant to a written 
assignment executed on October 27, 1967. 


4. On or about June 30, 1967, and July 3, 1967, in the course 
of interstate commerce, respondent sold to complainant’s assignor 
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6,700 30-pound cartons and 1,667 30-pound cartons, respectively, 
of Grade B choice or better IQF boysenberries at an agreed price 
of 14 cents per pound, f.o.b. Woodburn, Oregon, for shipment to 
Los Angeles, California. 


5. The contract was negotiated by Mort Kendall Company, a 
broker, of Los Angeles, California, who acted as agent for com- 
plainant’s assignor, and West Coast Packers, Inc., a broker, of 
Seattle, Washington, who acted as agent for respondent. The 
brokers issued Memorandums of Sale and a Confirmation of Sale 
in connection with the transaction. 


6. On or about August 4, 1967, respondent delivered 5,309 30- 
pound cartons of Grade B choice or better IQF boysenberries to 
complainant’s assignor in Los Angeles, California, in partial 
performance of said contract. 


7. Respondent has failed to deliver the remaining 3,058 30- 
pound cartons of boysenberries pursuant to said contract. 


8. By letter dated August 17, 1967, respondent informed com- 
plainant’s assignor that respondent did not intend to deliver the 
remaining boysenberries due to an alleged shortage of available 
berries. 


9. On or about October 30, 1967, the Johnston Pie Company, 
an unincorporated division of complainant, purchased through its 
broker, Mort Kendall Company, 3,058 30-pound cartons of Grade 
B choice or better IQF boysenberries from Turlock Refrigerating 
Company, Turlock, California, at a price of 17 cents per pound, 
f.o.b. Turlock, California. 


10. The informal complaint was filed on March 12, 1968, which 
was within 9 months after the cause of action accrued. 








CONCLUSIONS 





There is no dispute between the parties as to respondent’s 
failure to deliver 3,058 30-pound cartons of Grade B choice or 
better IQF boysenberries pursuant to the contract. In order to 
find respondent not in violation of the act, we must uphold one of 
the contentions advanced by respondent, namely, that complain- 
ant’s claim was fully compromised and settled by the tender of a 
check from respondent to complainant in the amount of $1,467.84, 
or that complainant’s delay in purchasing the balance of the 
berries on the open market, after notification that respondent 
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would not deliver the balance, caused most, if not all, of complain- 
ant’s damages. 


Respondent’s contention that the claim was fully compromised 
and settled cannot be upheld. Although respondent tendered a 
check in the amount of $1,467.84 as requested, this amount of 
damages had been miscalculated by an independent, impartial 
third party, a fact respondent should have known since respondent 
was informed of the price per pound upon which damages were 
based. We find complainant was fully justified in refusing to ac- 
cept the check tendered by respondent since the amount tendered 
was never agreed to by complainant. 


Respondent’s second contention is that complainant, after being 
informed that respondent would not deliver the balance of the 
berries, failed to cover within a reasonable period of time. Com- 
plainant purchased the balance of the contract, 3,058 30-pound 
cartons of Grade B or better IQF boysenberries, at a price of 17 
cents per pound on the open market on or about October 30, 1967. 
In order to determine whether or not complainant purchased the 
balance of the berries within a reasonable time, it must be deter- 
mined on what date the contract was breached. Since no delivery 
date was mentioned in the contract between the parties, the con- 
tract was breached by respondent when complainant received 
notification that respondent would not deliver the balance of the 
berries. 


The parties are in disagreement as to the date of breach. Com- 
plainant alleges that the breach became final on August 31, 1967, 
when complainant’s assignor received a letter from respondent 
rejecting complainant’s assignor’s offer to permit respondent to 
cover. Respondent alleges that the breach became final on July 31, 
1967, when respondent informed complainant’s assignor’s broker 
that it would not be able to make delivery in full. We find that the 
breach became final on or about August 21, 1967, the date upon 
which complainant’s assignor should have received respondent’s 
letter dated August 17, 1967, informing complainant’s assignor 
that respondent did not intend to deliver the balance of the berries. 


After a breach by the seller by failing to make delivery, the 
buyer may cover by making in good faith and without unreason- 
able delay any reasonable purchase of or contract to purchase 
goods in substitution for those due from the seller. The buyer 
may then recover from the seller as damages the difference be- 
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tween the cost of cover and the contract price, which amount com- 
plainant seeks to recover. U.C.C. § 2-712. 


However, we find merit in respondent’s contention that com- 
plainant did not cover within a reasonable period of time. Com- 
plainant was informed by respondent that the balance of the 
berries would not be delivered on or about August 21, 1967, yet 
complainant did not purchase substitute berries on the open 
market until October 30, 1967. Having failed to cover within 
a reasonable period of time, complainant is entitled to the usual 
measure of damages for non-delivery, being the difference between 
the contract price and the market price at the time the buyer 
learned of the breach. U.C.C. § 2-713. The contract price was 14 
cents per pound and the market price at the time complainant 
learned of the breach on or about August 21, 1967, was 16 to 1614 
cents per pound. Accepting the lower estimate, 16 cents per 
pound, at the measure of damages, we conclude that respondent 
is liable to complainant for failing to deliver the balance of the 
berries pursuant to the contract in the amount of $1,834.80. Re- 
spondent’s failure to pay complainant this amount promptly is a 
violation of section 2 of the act, for which reparation should be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,834.80, with interest there- 
on at the rate of 8 percent per annum from September 1, 1967, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 138,522) 


ACE TOMATO COMPANY, INC. v. AMERICAN TOMATO CorP. PACA 
Docket No. 2-1388. Decided November 18, 1970. 


Ripeness—Routing—Breach not established 


Where respondent failed to establish a breach of contract by complainant 
with respect to the first shipment of tomatoes, on which respondent 
claims damages and, because of such claim, failed to pay for the second 

shipment after acceptance thereof, respondent is liable to complainant 

for the full purchase price of the tomatoes in the second shipment. 
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Counterclaim—Dismissal 


Where respondent failed to establish a breach of contract by complainant 
with respect to the tomatoes in issue, respondent’s counterclaim is 
dismissed. 


Thomas E. Chambers, Jordan & Chambers, Homestead, Florida, for com- 
plainant. 
Respondent pro se. 
Paul T. Collier, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed June 11, 1969, complainant seeks 
reparation of $3,418.25, which amount is alleged to be the unpaid 
purchase price of a carload of tomatoes sold to and accepted by 
respondent in October 1968. 


A copy of the formal complaint was served upon respondent, 
together with a copy of the report of investigation prepared by 
the Department. A copy of the report of investigation was served 
upon complainant. Respondent filed an answer alleging, in effect, 
that the shipment was misrouted. Respondent counterclaims for 
$3,371.43, which is alleged to be the loss sustained on another 
load of tomatoes purchased from complainant as a result of mis- 
routing. Respondent also requested an oral hearing. 


An oral hearing was held on April 7, 1970, in Miami, Florida. 
Complainant was represented by counsel and two witnesses testi- 
fied on its behalf. Respondent was represented by its President, 
Dennis J. Sturm, who also testified. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ace Tomato Company, Inc., is a corporation 
whose address is P. O. Box 1001, Tracy, California. At the time 
of the transactions involved herein, complainant was licensed 
under the act. 


2. Respondent, American Tomato Corp., is a corporation whose 
address is 1235 N.W. 21st Street, Miami, Florida. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 
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3. On or about September 12, 1968, in the course of interstate 
commerce, complainant orally contracted to sell to respondent one 
carload of mature green tomatoes consisting of 892 40-pound 
cartons of U.S. No. 1, Ace Hi brand, and 258 40-pound cartons 
of U.S. No. 2, Green Valley brand, for a total price of $4,761.50, 
including $17.50 for Ryan Recorder, f.o.b. Tracy, California. The 
contract was negotiated by Roland Maness, complainant’s Sales 
Manager, and Michael Posnick, respondent’s agent. 


4. The tomatoes were loaded at Tracy, California, into car PFE 
300626 between 10:30 a.m., September 12 and 2 p.m. September 
13, 1968. A Federal-State inspection was made during the process 
of loading. The Ace Hi brand tomatoes were certified to be U.S. 
No. 1 and the Green Valley brand tomatoes were certified to be 
U.S. No. 2, with both lots being mature green. 


5. The loaded car was received by Southern Pacific Lines from 
complainant at 4:30 p.m. September 13, 1968, for delivery to 
respondent at Miami, Florida. Complainant specified routing by 
“SP, New Orleans, L&N, SCL” and a temperature setting enroute 
of 54°. On September 14, complainant wired respondent the 
manifest, routing and temperature setting. 


6. The car was shipped by the railroad in accordance with 
complainant’s instructions, and arrived at Miami on or about 
September 23, 1968. A Federal condition inspection was made 
at 11 a.m., September 24, 1968. The certificate of this inspection 
reads in part as follows: 


“Condition of car: Temperature control unit operating. 


“Products inspected & distinguishing marks: TOMATOES 
in cardboard cartons printed ‘Ace Hi’ or ‘Green Valley Cali- 
fornia Tomatoes, Ace Tomato Co. Growers-Shippers Tracy, 
California. Net wt. 40 lbs. Produce of U.S.A.’ Stamped to 
denote sizes. Applicant states 1150 cartons. 


“Condition of load and containers: Through crosswise 5 rows, 
5 layers. Some cartons, bottoms wet and torn. 


“Condition of pack: Jumble pack, fairly well filled. 


“Temperature of product: At doorways, bottom 57°F. top 
58°F. 


“Condition: Each lot generally firm. Ace Hi lot; Average 
approximately 5% mature green, 5% breakers, 15% turning, 
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20% pink, 55% light red and red, average 2% Soft or de- 
cayed. Green Valley lot; Average approximately 5% mature 
green, 5% breakers, 15% turning, 25% Pink, 50% light red 
and red. Average 1% Soft or decayed. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 2 layers and all layers in 4 stacks between 
doors.” 


7. Respondent complained to Posnick that an excessive number 
of tomatoes in the shipment showed color on arrival. This com- 
plaint was relayed to complainant and it offered respondent an 
allowance of 50 cents per carton. Respondent accepted the to- 
matoes and paid complainant the reduced price of $4,186.50. 


8. On or about October 15, 1968, in the course of interstate com- 
merce, complainant orally contracted to sell to respondent one 
carload of mature green tomatoes consisting of 1,035 cartons, for 
a total price of $3,418.25, including $17.50 for Ryan Recorder, 
f.o.b. Tracy, California. The contract was negotiated by Roland 
Maness, complainant’s Sales Manager, and Michael Posnick, re- 
spondent’s agent. 


9. On or about October 15, 1968, complainant shipped 1,035 
cartons of mature green tomatoes in car PFE 302023 from Tracy, 
California, to respondent at Miami, Florida. The shipment ar- 
rived at Miami on or about October 25, 1968. Respondent accepted 
the tomatoes but has not paid complainant the purchase price or 
any part thereof. 


10. The formal complaint was filed by complainant on June 11, 
1969, which was within 9 months after the cause of action accrued. 
Respondent filed an informal complaint involving car PFE 300626 
on June 2, 1969, which was within 9 months after the alleged 
cause of action accrued. 


CONCLUSIONS 


At the oral hearing, David Sturm, respondent’s President, testi- 
fied that he told Posnick in connection with the purchase of both 
loads of tomatoes to have complainant route them by “SP, Frisco, 
SCL” but that complainant routed them by “SP, New Orleans, 
L&N, SCL.” Sturm further testified that the transit time over 
the route specified by him is normally nine days whereas the first 
shipment here took eleven days and the second shipment ten 
days. However, Sturm admitted that respondent was satisfied 
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with the tomatoes in the second shipment and that the only reason 
respondent has not paid for them is that it sustained damages on 
the first shipment. Accordingly, the only issue concerns the first 
shipment which is the subject matter of respondent’s counterclaim. 


It is Sturm’s position that the claimed misrouting of the first 
shipment and the additional time in transit resulted in an exces- 
sive number of the tomatoes showing color on arrival and that 
respondent sustained damages of $3,371.43. Posnick testified that 
Sturm did not specify a routing in connection with either ship- 
ment and that he told complainant’s Sales Manager, Roland 
Maness, to use such routing as was the best and fastest to Miami, 
Florida. According to Posnick, Sturm did not complain of the 
routing selected by complainant for the first shipment until some- 
time after the car had left the shipping point. 


Respondent had the burden of proving by a preponderance of 
the evidence that complainant breached the first contract by fail- 
ing to comply with respondent’s routing instructions. On the 
basis of the evidence, including the testimony of Posnick, respon- 
dent’s agent, it is concluded that respondent has failed to sustain 
this burden. 


Furthermore, there is no convincing evidence that there is a 
difference between the two routes as to normal transit time. The 
only evidence on this point consists of the testimony of Sturm 
that he understood the route selected by complainant required a 
ferry crossing which could result in a 12-hour delay if a car did 
not arrive at the proper time for crossing, and that he thought 
this caused the delay of car PFE 300626. The evidence shows that 
respondent filed a claim with the Seaboard Coast Line R.R. Co. 
for damages, presumably for delay, in the same amount as its 
counterclaim here. The railroad notified respondent by letter 
dated March 20, 1968, that this claim was denied. In this letter 
it is stated “while there does appear to be some slight delay, we 
have not received confirmation to this effect.” The cause of the 
delay is not mentioned. 


The failure of respondent to pay to complainant $3,418.25, the 
purchase price of the tomatoes shipped in car PFE 302023 is in 
violation of section 2 of the act. Reparation should be awarded 
complainant in that amount with interest. The counterclaim of 
respondent should be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,418.25, with interest thereon 
at the rate of 8 percent per annum from December 1, 1968, until 
paid. 


The counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 13,523) 


AMERICAN TOMATO CORP. v. MICHAEL POSNICK. PACA Docket 
No. 2-1583. Decided November 18, 1970. 


Ripeness—Routing—Breach not established 


Where complainant failed to prove its allegations contained in the complaint 
against respondent, the complaint is dismissed. 


Complainant pro se. 
Thomas E. Chambers, Jordan and Chambers, Homestead, Florida, for 
respondent. 
Ted E. Elders, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed January 19, 1970. Complainant 
seeks reparation in the amount of $3,371.43, which is alleged to 
be the damages sustained in connection with a carload of tomatoes 
purchased by complainant through respondent, as broker, in 
September 1968. 


A copy of the formal complaint was served upon respondent. A 
copy of the report of investigation prepared by the Department 
was served upon each party. Respondent filed an answer denying 
liability to complainant and requesting an oral hearing. 


An oral hearing was held on September 9, 1970, in Miami, 
Florida. Complainant was not represented at the oral hearing 
and no evidence was offered on its behalf. Respondent was repre- 
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sented by counsel and he testified on his own behalf. Neither 
party filed a brief. ~ 


FINDINGS OF FACT 


1. Complainant, American Tomato Corp., is a corporation 
whose address is 1235 N.W. 21st Street, Miami, Florida. 


2. Respondent, Michael Posnick, is an individual whose address 
is 9 Farrey Lane, Miami, Florida. At the time of the transaction 
involved herein, respondent was not licensed under the act but 
was subject to license. 


8. On or about September 12, 1968, in the course of interstate 
commerce, respondent, acting as agent for complainant, orally 
contracted to purchase from Ace Tomato Company, Inc., one car- 
load of mature green tomatoes consisting of 892 40-pound cartons 
of U.S. No. 1, Ace Hi brand, and 258 40-pound cartons of U.S. 
No. 2, Green Valley brand, for a total price of $4,761.50, includ- 
ing $17.50 for Ryan Recorder, f.o.b. Tracy, California. 


4, The tomatoes were loaded at Tracy, California, into car PFE 
300626 between 10:30 a.m. September 12 and 2 p.m. September 
13, 1968. A Federal-State inspection was made during the process 
of loading. The Ace Hi brand tomatoes were certified to be U.S. 
No. 1 and the Green Valley brand tomatoes were certified to be 
U.S. No. 2, with both lots being mature green. 


5. The loaded car was received by Southern Pacific Lines from 
Ace Tomato Company, Inc., at 4:30 p.m. September 13, 1968, for 
delivery to complainant at Miami, Florida. Ace Tomato Company, 
Inc., specified routing by “SP, New Orleans, L&N, SCL” and a 
temperature setting enroute of 54°. 


6. The car was shipped by the railroad in accordance with the 
shipper’s instructions and arrived at Miami, Florida, on or about 
September 23, 1968. A Federal condition inspection was made 
at 11 a.m. September 24, 1968. The certificate of this inspection 
reads, in part, as follows: 


“Condition of car: Temperature control unit operating. 


“Products inspected & distinguishing marks: TOMATOES in 
cardboard cartons printed, ‘Ace Hi’ or ‘Green Valley Cali- 
fornia Tomatoes, Ace Tomato Co. Growers-Shippers Tracy, 
California. Net wt. 40 Ibs. Produce of U.S.A.’ Stamped to 
denote sizes. Applicant states 1150 cartons. 
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“Condition of load and containers: Through crosswise 5 rows, 
5 layers. Some cartons, bottoms wet and torn. 


“Condition of pack: Jumble pack, fairly well filled. 


“Temperature of product: At doorways, bottom 57°F. top 
58°F. 


“Condition: Each lot generally firm. Ace Hi lot; Average 
approximately 5% mature green, 5% breakers, 15% turning, 
20% pink, 55% light red and red, average 2% Soft or de- 
cayed. Green Valley lot; Average approximately 5% mature 
green, 5% breakers, 15% turning, 25% pink, 50% light red 
and red. Average 1% Soft or decayed. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 2 layers and all layers in 4 stacks between 
doors.” 


7. Complainant complained to respondent that an excessive 
number of tomatoes in the shipment showed color on arrival. This 
complaint was relayed to Ace Tomato Company, Inc. and it offered 
to reduce the price by 50 cents per carton. Complainant accepted 
the tomatoes and paid Ace Tomato Company, Inc. the reduced 
price of $4,186.50. 


8. An informal complaint was filed June 2, 1969, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that it purchased 
the carload of tomatoes through respondent who was instructed 
to ship to Miami, Florida, by “SP, Frisco, SCL;” that respondent 
and Ace Tomato Company, Inc., disregarded complainant’s in- 
structions and routed the shipment by “SP, New Orleans, L&N, 
SCL;” and that the tomatoes arrived showing 95 percent color. 
Furthermore, complainant alleged that respondent and Ace Tomato 
Company, Inc., made false and misleading statements which in- 
duced complainant to accept the tomatoes, namely that com- 
plainant was required to accept by Federal law and that the rail- 
road would pay for any loss as it was unquestionably liable. 


Respondent in his answer to the formal complaint and in his 
testimony at the oral hearing denied liability to complainant. 
He testified that complainant did not give him any routing in- 
structions and that, in the absence of such instructions, he told 
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Roland Maness, Sales Manager of Ace Tomato Company, Inc., to 
use the best and fastest route to Miami. Respondent further 
testified that from talking with railroad representatives and 
various brokers he understood the travel time was the same over 
the two available routes, eight to ten days. The report of investi- 
gation includes a letter from complainant to the Seaboard Coast 
Line R.R. Co. dated October 21, 1968, which reads in pertinent 
part as follows: 


“The car arrived in town on or before September 23, 1968, 
but the Hialeah Yard was unable to locate it. On September 
24, 1968, the car was placed near the market location speci- 
fied, but 100 yards away and one track over, at which point 
it was impossible for us to unload the car. Sometime after 
10:35 a.m. the car was finally placed where we could reach it.” 


As the moving party, complainant had the burden of proving by 
a preponderance of the evidence the allegations contained in the 
formal complaint. Complainant has submitted no evidence in this 
proceeding and the information in the report of investigation is 
not sufficient to sustain complainant’s burden of proof. Accord- 
ingly, it is concluded that the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,524) 


WHOLESALE PRODUCE SUPPLY, INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 2-1701. Decided November 19, 1970. 


Consignment—Sale outside market area—Scope of 
authority—Damages 


Where respondent exceeded its scope of authority and breached the con- 
tract in selling the oranges outside its market area location, respon- 
dent is liable to complainant, in addition to the net proceeds of sale, 
the difference between the net proceeds realized on the actual sale and 
the amount of such proceeds that would have been obtained had dis- 
position been made in the proper area. 
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A. D. Kennedy, Jr., Meier, Kennedy & Quinn, St. Paul, Minnesota, for 
complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $591.89 in con- 
nection with a transaction in interstate commerce involving two 
vanloads of oranges. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice 7 CFR 47.20, is applicable. Under this procedure, 
the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to submit 
further evidence to supplement that contained in the pleadings 
and in the report of investigation. Complainant did submit further 
evidence, in the form of an opening statement, but respondent did 
not. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Wholesale Produce Supply, Inc., is a corpora- 
tion whose address is 835 South Fourth Street, Minneapolis, Min- 
nesota. 


2. Respondent, The Auster Company, Inc., is a corporation 
whose address is 51 South Water Market, Chicago, Illinois. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


8. On October 27, 1969, in the course of interstate commerce, 
complainant sold to respondent two “piggyback” vans of oranges, 
FT 52459 and FT 72503, at agreed contract prices totaling $7,089, 
delivered Chicago, Illinois, as follows: 
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Van 52459 
Price Per No. 

Size Carton Cartons Extension 
48’s $3.40 44 $ 149.60 
56’s 3.40 216 734.40 
72’s 3.60 310 1,116.00 
88’s 8.60 430 1,548.00 
113’s 3.60 100 360.00 
1,100 $3,908.00 
Ryan Recorder 17.50 
$3,925.50 

Van 72503 

Price Per No. 

Size Carton Cartons Extension 
48’s $3.40 206 $ 700.40 
56’s 3.40 264 897.60 
72’s 3.60 30 108.00 
88’s 3.60 100 860.00 
113’s 3.60 300 1,080.00 
900 $3,146.00 
Ryan Recorder 17.50 
$3,163.50 


Also included in van 72503 were 200 cartons of oranges, size 138. 


4. On October 27, 1969, complainant shipped vans 52459 and 
72508 on flatcar No. GTTX 801824 from Lindsay, California, to 
respondent at Chicago, Illinois. By letter dated October 29, 1969, 
and signed by its president, Max Berc, Sr., complainant confirmed 
the shipment of flatcar No. GTTX 301324 to respondent, including 
therein the manifest of the two vans as set forth in Finding of 
Fact No. 3. This letter was received by respondent on November 
1, 1969, but no objection was made by respondent to complainant 
concerning its contents. 


5. Flatcar GTTX 301324 arrived at contract destination, Chi- 
cago, Illinois, on Monday, November 8, at 10:30 p.m. Respondent 
examined the contents of the car, after which there was communi- 
cation between the parties relative to the 200 cartons of oranges, 
size 138, in van 72503. Initially complainant offered to pick up 
the 200 cartons in Chicago and transport them back to Minne- 
apolis, Minnesota. This offer was not accepted by respondent. 
Ultimately, it was agreed that respondent should handle this lot 
of oranges for complainant’s account. 


6. Respondent subsequently shipped the 200 cartons of oranges, 
size 188, to New York City, where they were sold for gross pro- 
ceeds of $257.75. After deducting freight, commission and hand- 
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ling, respondent remitted the net proceeds, $128.11, to complain- 
ant. 


7. Complainant has been paid in full for the oranges in van 
52459. Complainant has also been paid in full for all the oranges 
in van 72503, except for the 200 cartons of size 138. As to this lot, 
respondent has paid complainant $128.11, leaving a balance due 
and owing to complainant of $522.20. 


8. The formal complaint was filed on April 6, 1970, which was 
within 9 months after the cause of action arose. 


CONCLUSIONS 


The controversy in this case is limited to the 200 cartons of 
size 188 oranges contained in van 72503. The initial issue is raised 
by respondent’s denial of complainant’s claim that this lot of 
oranges was included in the oral contract of February 27, 1969, 
covering all the other oranges in the two vans. We find it un- 
necessary to resolve this issue, however, since subsequent to the 
arrival of the two vans at Chicago, it was mutually agreed by the 
parties that respondent should sell the 200 cartons of 138 oranges 
on consignment. 


In connection with the consignment agreement, complainant 
contends that it was never understood nor agreed by the parties 
that respondent would ship the 200 cartons involved in this dis- 
pute out of Chicago, and/or utilize the services of another broker 
or third party to effect disposition. Complainant avers that re- 
spondent, by its actions in shipping the 200 cartons of oranges to 
New York City and having them sold there at auction thus ex- 
ceeded the scope of its authority, in breach of its contract with 
complainant and in violation of section 2 of the act. 


Respondent denies that it exceeded the scope of its authority in 
disposing of the oranges in New York City. According to respon- 
dent’s Michael Auster, he was told by complainant’s Max Berc to 
“handle the 138’s as though they were his own.” Also according to 
Auster, “Our market turned sloppy and in my judgment the best 
way out was to go East. I had a tentative sale... in New York 
but that sale fell through and the N.Y. Auction was our only 
outlet.” 


A commission merchant may not sell consigned produce outside 
the market area where it is located without the permission of the 
consignor. In re Mandell, Spector, Rudolph Co., 24 A.D. 651 
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(1965) ; Mann v. Crenshaw & Co., Inc., 163 S.E. 375, 158 Va. 193 
(1932) ; 35 C.J.S. Factors § 29. See, also, section 46.29(a) of the 
Department’s regulations, 7 CFR 46.29(a). Since respondent, in 
effect, is claiming that it had such permission from complainant, 
the burden of proving same, by a preponderance of the evidence, 
rests upon respondent. Donald Barkley v. Joe Belson, 27 A.D. 735. 
Upon the basis of the evidence before us, we conclude that respon- 
dent has failed to sustain its burden in this respect. Accordingly, 
we conclude that respondent exceeded its authority, in breach of 
contract and in violation of section 2 of the act, in selling the 
oranges outside the market area where it was located. 


Under the contract of consignment, complainant was entitled to 
the net proceeds realized on the consignment sale by respondent, 
plus any damages which complainant sustained as the result of 
respondent’s breach in selling the oranges in New York, rather 
than in Chicago as required by the contract agreement. The net 
proceeds actually realized on the sale by respondent amounted to 
$121.40, which sum has been paid to complainant by respondent. 
As to complainant’s damages, this would be the difference in the 
net obtained on the actual sale made in New York, and what 
would have been realized on a sale in Chicago where disposition 
should have been made. 


The record indicates that the market value of California 
oranges, 138 size, in Chicago, on or about November 4, 1969, was 
$4.25 per carton. The gross market value of 200 cartons would 
therefore total $850. In computing a net value, $85 should be 
deducted from gross proceeds, as a reasonable commission for 
respondent. See, in this connection, section 2-603(2), Uniform 
Commercial Code. Respondent, in addition, should receive credit 
for freight charges paid on the 200 cartons from Lindsay, Cali- 
fornia, to Chicago, Illinois, which sum should also be deducted 
from the gross proceeds. In this connection, with the total freight 
on the 1,100 cartons of oranges in van 72503 being $667.80, the 
amount to be prorated to the 200 cartons of 138’s would be $121.40. 
Subtracting the commission of $85 and the prorated freight 
charges of $121.40 from the gross proceeds of $850 then leaves 
a net of $643.60. 


The difference between the net which would have been thus 
realized on a sale at Chicago, $643.60, and the net obtained by 
respondent on the sale at New York, $121.40, is $522.20, which 
latter sum represents the damages sustained by complainant as 
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the result of respondent’s breach. Reparation in this amount, 
$522.20, should therefore be awarded to complainant against re- 
spondent, with interest. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $522.20, with interest thereon at 
the rate of 8 percent per annum from December 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,525) 


H & M FUJISHIGE v. MIKE PHILLIPS ENTERPRISES, INCORPORATED. 
PACA Docket No. 2-1824. Decided November 23, 1970. 


Reopening after default—Granted 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued September 15, 1970, awarding reparation to complain- 
ant against respondent. By letter dated September 24, 1970, re- 
spondent moved, in effect, to reopen the proceeding after default 
in the filing of an answer and the order of September 15, 1970, 
was stayed pending the issuance of a further order in this pro- 
ceeding. A copy of respondent’s letter was served upon complain- 
ant and complainant replied thereto, but neither objected to nor 
agreed to the requested reopening. Respondent has requested that 
its letter of September 24, 1970, be considered as its answer to the 
complaint. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under the 
circumstances and that good reason has been shown why the relief 
requested in the motion should be granted. Accordingly, respon- 
dent’s default in the filing of an answer is hereby set aside, the 
order of September 15, 1970, is hereby vacated and respondent’s 
letter of September 24, 1970, is received and filed as respondent’s 
answer in this proceeding. 
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(No. 13,526) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. IMPERIAL FROZEN FOODS 
Co., Inc. PACA Docket No. 2-1023. Decided November 25, 
1970. 


Stay order—Extension of time to file petition 
for reconsideration 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER AND EXTENSION OF TIME 


Counsel for complainant has filed by telegram a request for an 
extension of time for filing a petition for reconsideration of the 
order entered November 10, 1970, dismissing the complaint. Com- 
plainant is given an extension to and including December 8, 1970, 
for the filing of such a petition. The order of November 10, 1970, 
is hereby stayed pending the issuance of a further order in this 
proceeding. 


(No. 13,527) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. IMPERIAL FROZEN FOODS 
Co., INC. and/or WISCONSIN Foops, INc. PACA Docket No. 
2-1086. Decided November 25, 1970. 


Stay order—Extension of time to file petition 
for reconsideration 


Decision by Thomas J. Flavin, Judicial Officer 
STAY ORDER AND EXTENSION OF TIME 


Counsel for complainant has filed by telegram a request for an 
extension of time for filing a petition for reconsideration of the 
order entered November 10, 1970, dismissing the complaint as to 
each respondent. Complainant is given an extension to and in- 
cluding December 8, 1970, for filing such a petition. The order of 
November 10, 1970, is hereby stayed pending the issuance of a 
further order in this proceeding. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 138,528) 
NORTH CENTRAL FLORIDA TOMATO COOPERATIVE, INC. v. B. L. 
MILLER PRODUCE COMPANY. PACA Docket No. 2-1601. Order 
of dismissal issued November 2, 1970. 


(No. 13,529) 


BURNAND & Co., INC. v. MICKELIAN SALES Co., INC. PACA Docket 
No. 2-1409. Order of dismissal issued November 9, 1970. 


(No. 13,530) 

ENGEBRETSON-GRUPE COMPANY v. MICKELIAN SALES Co., INC. 
PACA Docket No. 2-1449. Order of dismissal issued Novem- 
ber 9, 1970. 

(No. 13,531) 

MARMAX PRODUCE DISTRIBUTORS v. MICKELIAN SALES Co., INC. 
PACA Docket No. 2-1410. Order of dismissal issued Novem- 
ber 9, 1970. 

(No. 13,532) 

WINTER-MEX PRODUCE CO. v. MICKELIAN SALES Co., INC. PACA 
Docket No. 2-1407. Order of dismissal issued November 9, 
1970. 

(No. 13,533) 
GARDNER BROTHERS v. MICKELIAN SALES Co., INC. PACA Docket 


No. 2-1469. Order of dismissal issued November 12, 1970. 
Counterclaim also dismissed for lack of jurisdiction. 











1322 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 1322 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 18,534) 


M. J. DUER & COMPANY, INC. v. JOHN A. SCHIANO PRODUCE. 
PACA Docket No. 2-1646. Order of dismissal issued Novem- 
ber 16, 1970. 


(No. 18,535) 


‘ 


J AND J PRODUCE COMPANY v. FRESH Foops, INC. PACA Docket 
No. 2-1769. Order of dismissal issued November 28, 1970. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 18,536) 


STANDARD FRUIT AND STEAMSHIP COMPANY v. TAR HEEL BANANA 
Co., INC. PACA Docket No. 2-1903. Reparation of $62,989.34 
with 8 percent interest from July 1, 1970, awarded complain- 
ant against respondent in order issued November 2, 1970. 


(No. 18,587) 


UNITED FRUIT SALES CORPORATION v. BILL MARTINO PRODUCE. 
PACA Docket No. 2-1906. Reparation of $1,947.50 with 8 
percent interest from April 1, 1970, awarded complainant 
against respondent in order issued November 2, 1970. 


(No. 13,538) 


VIGO FRUIT COMPANY, INC. v. RUSSELL “SLIM”? MODGLIN PRODUCE 
Co. Inc. PACA Docket No. 2-1904. Reparation of $3,012.10 
with 8 percent interest from October 1, 1969, awarded com- 
plainant against respondent in order issued November 2, 
1970. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 13,539) 


GEORGE STEINBERG & SON, INC. PACA Docket No. 2-1757. Stay 
order issued November 16, 1970, pending filing of motion to 
reopen after default. 
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